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REGULATIONS  OF  VARIOUS   FEDERAL  REGULATORY 
AGENCIES  AND  THEIR  EFFECT  ON  SMALL  BUSINESS 

(Part  1) 


THURSDAY,   JUNE    19.    1975 

House  of  Representatives, 
Subcommittee  on  Activities  of  Regulatory  Agencies 

OF  THE  Committee  on  Small  Business, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
2359,    Rayburn  House  Office  Building,   Hon.   William  L.   Hungate 
(chairman  of  the  subcommittee)  jiresiding. 

opening  statement  OF  chairman  hungate 

Mr.  Hungate.  The  subcommittee  will  be  in  order. 

Today's  hearing  marks  the  opening  of  the  first  phase  of  the  sub- 
committee's effort  to  determine  how  the  regulations  of  various 
Federal  regulatory  agencies  affect  small  business  in  America.  Initially, 
the  members  have  chosen  four  agencies  to  study,  the  Civil  Aero- 
nautics Board,  the  Interstate  Commerce  Commission,  the  Federal 
Trade  Commission,  and  the  Federal  Aviation  Administration.  It  is 
our  intention  to  find  out  how  each  agency  operates,  identify  key 
personnel,  follow  each  agency's  decisionmaking  and  rule-promulgating 
processes,  ascertain  the  extent  to  which  small  businesses  have  input 
into  and/or  impact  on  the  agencies,  and,  finally,  identify  regulations 
which  may  be  adversely  affecting  small  business. 

Regulatory  reform  is  one  of  the  most  crucial  issues  of  our  time. 
The  cry  of  "regulatory  overkill"  is  heard  again  and  again,  when 
factors  are  listed  which  may  be  contributing  to  our  present  economic 
crisis.  Small  businesses  throughout  the  Nationa  have  been  most  vocal 
concerning  certain  independent  agencies  and  various  regulations. 

Our  fu'st  witnesses  will  be  from  the  Federal  Aviation  Administra- 
tion. While  no  longer  an  independent  agency,  the  Federal  Aviation 
Administration  promidgates  many  regulations  in  the  field  of  air 
safety  which  have  significant  effects  upon  small  businesses  in  the  air 
transportation  field.  The  FAA  is  also  very  active  in  the  procurement 
area.  As  a  result  of  a  cooi)erative  agreement  between  this  subcom- 
mittee and  Chairman  James  Corman  of  the  Subcommittee  on  Govern- 
ment Procurement  and  International  Trade,  two  members  of  his 
subcommittee.  Congressman  Addabbo  and  Congressman  Kindness, 
are  to  join  us  for  this  morning's  hearing.  Congressman  Hightower  is  a 
member  of  both  subcommittees. 

The  FAA's  statement  will  be  delivered  by  Mr.  Charles  E.  Weithoner, 
Associate  Administrator  for  Administration.  He  will  introduce  the 
other  officials  wdth  him. 

(1) 


Before  receiving  testimony,  I  would  like  to  commend  the  FAA  for 
their  assistance  in  organizing  this  hearing  and  for  arranging  a  special 
prehearing  briefing  on  the  agency  on  Tuesday  for  all  interested 
members  and  staff.  That  was  most  helpful.  A  special  "thanks"  to 
Mr.  Harlan  S.  Hosier,  Special  Assistant  to  the  Deputy  Administrator 
and  Mr.  Robert  E.  Whittington,  Chief,  Research  and  Inquiry  Division, 
Officer  of  Information  Services,  for  their  assistance  and  cooperation. 

Do  any  other  members  have  an  opening  statement? 

It  is  a  pleasure  to  welcome  you  here,  Mr.  Weithoner.  You  have 
many  connections  with  one  of  my  favorite  States,  and  its  fine  uni- 
versities; we  mil  be  most  interested  to  hear  from  you.  The  subcom- 
mittee asks  j'^ou  to  identify  the  gentlemen  with  3^ou,  and  present  your 
statement;  after  that  we  will  proceed  under  the  5-minute  rule. 

TESTIMONY  OF  CHAELES  E.  WEITHONER,  ASSOCIATE  ADMINIS- 
TRATOR FOR  ADMINISTRATION,  FEDERAL  AVIATION  ADMINIS- 
TRATION: ACCOMPANIED  BY  JOSEPH  A.  FERRARESE,  DEPUTY 
DIRECTOR,  FLIGHT  STANDARDS  SERVICE;  JAMES  F.  RUDOLPH, 
ASSOCIATE  ADMINISTRATOR  FOR  AVIATION  SAFETY;  RICHARD 
F.  FRAKES,  DIRECTOR,  LOGISTICS  SERVICE;  AND  OSCAR  SHIEN- 
BROOD,  OFFICE  OF  CHIEF  COUNSEL 

Mr.  Weithoner.  Thank  you.  On  the  left  is  Mr.  Shienbrood  of  our 
counsel's  office;  Mr.  Frakes,  the  Director  of  our  Logistics  Service; 
Jim  Rudolph,  who  is  the  Associate  Administrator  for  Aviation  Safety, 
and  Joe  Ferrarese,  who  is  the  Deputy  Director  for  Flight  Standards 
Service,  the  part  of  the  FAA  most  closely  concerned  with  aviation 
safety  regulations. 

Mr.  Chairman  and  members  of  the  subcommittee,  I'm  Gene 
Weithoner,  Associate  Administrator  for  Administration  of  the  Federal 
Aviation  Administration.  Appearing  jointly  with  me  is  Jim  Rudolph, 
Associate  Administrator  for  Aviation  Safety. 

We  are  pleased  to  be  here  in  response  to  your  invitation  of  May  20, 
addressed  to  the  Acting  Administrator.  Your  letter  indicates  that 
your  subcommittee  is  beginning  its  oversight  of  the  Federal  regulator}" 
agencies  and  their  relationship  with  and  effect  on  small  business.  We 
understand  from  the  subcommittee  staff  that  there  is  a  concurrent 
interest  b}'  the  staff  or  members  of  the  Subcommittee  on  Government 
Procurement  and  International  Trade  in  FAA  procurement  matters, 
and,  therefore,  I  will  include  reference  to  procurement  matters  in  this 
statement. 

I  should  explain  that  as  Associate  Administrator  for  Administration 
my  functions  include  responsibilities  wdth  respect  to  agency  organiza- 
tion and  procurement  matters  which  your  separate  letter  of  May  19 
touched  on.  M}^  functions  do  not  include  regulatory  rulemaking  which 
we  understand  to  be  the  prinuuy  thrust  of  interest  for  this  subcommit- 
tee today.  There  are  actually  several  offices  within  the  FAA  which 
have  regulatory  functions.  The  bulk  of  the  regulatory  actions  taken  in 
performance  of  our  primary  mission  of  promoting  and  regulating 
aviation  safety,  however,  emanate  from  our  flight  standards  service. 
That  service  is  responsible  to  Mr.  Rudolph  as  Associate  Administrator 
for  Aviation  Safet}'.  Thus,  although  I  will  deliver  this  unified  state- 


ment  for  the  agency,  Mr.  Rudolph  is  prepared  to  speak  to  questions 
relating  to  aviation  safety  regulatory  matters. 

The  FAA  was  organized  under  the  Federal  Aviation  Act  of  1958 
and  lias  operated  as  one  of  the  modal  administrations  within  the  De- 
partment of  Transportation  since  that  Department  was  organized 
pursuant  to  the  Department  of  Transportation  Act  of  1966.  The 
agency  is  headed  by  the  Federal  Aviation  Administrator.  In  its  day- 
to-day  operations  it  is  decentralized  with  11  regional  offices  under 
regional  directors  within  the  50  States,  plus  a  Europe-Africa-Middle 
East  region,  which  is  headquartered  in  Brussels. 

Although  the  FAA  administers  a  number  of  the  important  statutes, 
its  basic  aviation  safety  regulatory  authority  is  spelled  out  in  the 
Federal  Aviation  Act.  Its  primary  function,  while  it  also  has  others, 
has  always  been  to  promote  and  regulate  aviation  safety. 

It  is  perhaps  pertinent  to  note  that  while  the  agency  has  substantial 
regulatory  functions,  it  is  not  generally  considered  one  of  the  regula- 
tory agencies  in  the  sense  as  the  regulatory  boards  or  commissions, 
such  as  the  CAB,  FPC,  or  SEC,  with  which  the  subcommittee  may 
deal,  and  which  are  most  significantly  concerned  with  economic-type 
regulations.  Economic  regulation  of  air  transportation  under  the  Fed- 
eral Aviation  Act  is  placed,  in  fact,  in  the  CAB  and  not  the  FAA. 

Our  regulations,  being  safety  oriented  rather  than  economic,  do  not 
always  lend  themselves  to  ready  characterization  as  affecting  small 
business  as  such.  Moreover,  although  the  FAA  does  give  full  considera- 
tion to  the  economic  impact  of  its  safety  regulations,  it  has  not  had 
occasion  to  define  the  term  "small  business"  specifically  for  regulatory 
purposes. 

Unlike  most  of  the  regulatory  agencies,  the  FAA  also  has  significant 
operational  and  program  functions  and  responsibilities.  These  include 
such  functions  as  procurement,  installation,  operation,  and  mainte- 
nance of  a  nationwide  system  of  air  navigation  facilities;  operation 
of  an  air  traffic  control  system;  the  administration  of  a  grant-in-aid 
program  for  airport  planning  and  development  by  State  and  local 
government  agencies  consistent  with  a  national  airport  system  plan 
prepared  b}^  the  FAA;  development,  operation,  and  administration 
of  the  two  Washington  airports,  Washington  National  and  Dulles 
International;  administration  of  a  system  for  registration  of  aircraft 
and  recordation  of  aircraft  title  documents;  administration  of  an 
aviation  war-risk  insurance  program  and  aircraft  loan  guarantee  pro- 
gram ;  and  provision  of  technical  training  and  assistance  for  inter- 
national aviation. 

Our  major  procurement  functions  are  concerned  with  the  research, 
development,  and  establishment  of  air  traffic  control  systems  and  air 
navigation  facilities. 

The  FAA  has  made  a  concentrated  effort  to  aid,  counsel  and  assist 
small  business  to  insure  that  a  fair  portion  of  our  procurements  for 
supplies,  service,  research,  and  development  are  awarded  to  small 
business  concerns. 

Our  small  business  assistance  officer  who  is  located  in  the  Head- 
quarters Logistics  Service,  is  responsible  for  this  program.  Small 
business  specialists  have  also  been  designated  for  each  field  procure- 
ment office. 


They  are  actively  engaged  in  locating  potential  small  business 
contractors,  both  through  the  Small  Business  Administration  and  on 
their  own  initiative.  They  closely  review  solicitations  to  insure  that 
small  business  concerns  receive  adequate  consideration,  including 
initiation  of  set  asides.  In  the  early  stages  of  a  procurement,  they 
insure  specifications  are  available  and  adequate  to  permit  competition 
by  small  business.  They  review  programs  for  possible  breakout  of 
items  suitable  for  small  business  concerns.  These  are  a  sample  of 
our  activities  in  general  support  of  small  business. 

In  addition,  as  a  part  of  the  agency's  overall  small  business  assist- 
ance effort,  a  minority  business  program  has  been  established  with  a 
full-time  minority  business  coordinator  located  in  the  Headquarters 
Logistics  Service. 

Minority  business  coordinators  have  also  been  designated  for  each 
field  procurement  office.  As  a  collateral  duty,  they  are  responsible  for 
assisting  all  segments  of  the  minority  business  community.  They 
provide  information  at  conferences  and  in  individual  interviews  about 
FA  A  programs.  They  arrange  contact  with  program  offices  to  facili- 
tate an  exchange  of  information  concerning  the  firms'  capabilities  and 
our  requirements.  Coordinators  also  assist  in  reducing  the  complexity 
of  the  contracting  process  for  minority  firms  by  providing  liaison 
between  the  minoi  ity-owned  firm  and  various  FAA  procurement  and 
program  offices,  and  the  Small  Business  Administration. 

The  percentage  of  total  procurement  dollar  awards  to  small  business 
has  steadily  climbed  from  12.2  percent  in  fiscal  year  1970  to  IS  per- 
cent in  1971,  to  25  percent  in  1972,  to  29.9  percent  in  1973  and  m 
1974  to  30.5  percent.  Translated  to  dollars,  in  1970  the  dollar  amount 
awarded  to  small  business  was  over  $44  milhon.  In  1974  it  was  over  $81 
million. 

In  concluding  these  comments  on  FAA's  procurement  function,  i 
want  to  emphasize  that  we  do  feel  a  strong  responsibility  for  making 
the  small  business  program  a  success. 

I  turn  now  to  the  regulatory  functions  of  the  FAA.  The  Federal 
Aviation  Regulations,  which  are  kno^m  in  the  business  as  FAR, 
embody  the  rules  that  govern  safety  in  civil  aviation.  These  rules 
include  certification  standards  for  aircraft  airworthiness ;  certification 
standards  for  flight  crew  members  and  other  airmen;  operating  re- 
quirements for  air  carriers,  air  taxis,  and  agricultural  crop  dusters; 
air  traflEic  rules;  rules  for  airspace  utilization;  general  operating  rules 
for  the  flight  of  aircraft;  standards  for  air  carrier  airport  certification; 
rules  on  jparachute  jumping  and  rigging;  standards  for  certification 
and  operation  of  pilot  and  mechanic  schools  and  repair  stations;  and 
rules  for  operating  balloons,  kites,  and  rockets. 

Reasons  for  FAA  rulemaking  vary  considerably.  Frequently,  there 
is  recognition  of  the  need  to  update  rules  to  make  them  compatible 
with  new  aircraft  designs  and  other  technological  advances.  Increas- 
ing air  traflac  demands  stimulate  rulemaking  as  well  as  airport  plan- 
ning, design,  and  certification.  Other  reasons  for  rulemaking  appear  in 
suggestions  from  outside  organizations,  in  consideration  of  environ- 
mental factors,  and  in  operating  experience,  including  knowledge 
gained  from  observations  and  findings  in  accident  investigations. 

The  rulemaking  process  in  the  FAA,  conforming  to  the  Adminis- 
trative Procedure  Act,  is  based  on  a  series  of  steps  in  which  the  general 
public,   interested   organizations,    and  specialized   aviation  industry 


fjroTips  and  affected  persons  have  an  opportunity  to  participate.  Riile- 
niakins:  is  generally  initiated  by  a  notice  of  proposed  rulemaking, 
officially  published  in  the  Federal  Register  and  generally  publicized 
by  other  means  as  well.  The  notice  describes  the  substance  and  form 
of  a  proposal  and  sets  the  time  within  which  the  public  may  submit 
written  comments. 

If  the  agency  lacks  adequate  information  upon  which  to  base  a 
notice  of  proposed  rulemaking  it  may  issue  an  advance  notice  of  pro- 
posed rulemaking.  The  advance  notice  outlines  broad  issues  of  the 
problem  involved  and  may  or  may  not  include  specific  proposals  for 
rulemaking  but  asks  interested  persons  to  give  their  views  and  sug- 
gestions on  how  to  proceed. 

Public  comments  received  in  response  to  a  Notice  are  docketed  in  a 
public  docket  and  are  carefully  analyzed  by  FAA  experts  and  given 
serious  consideration  in  the  preparation  of  a  final  rule.  Where  justi- 
fied, a  public  hearing  may  be  held  to  elicit  further  views  and  informa- 
tion concerning  a  proposed  rule.  Some  period  of  time  may  elapse  be- 
fore a  final  rule  is  devised,  depending  on  the  complexity  of  issues 
involved,  the  adequacy  of  supporting  data,  and,  importantly,  the 
question  of  actual  need  with  respect  to  safety  in  civil  aviation. 

Upon  completion  of  analysis  and  evaluation  of  comments  and  sup- 
porting data  received  in  response  to  a  proposal,  the  final  rule  is  pre- 
pared by  those  most  familiar  with  the  subject  and  submitted  to  the 
FAA  Administrator  for  approval.  In  some  cases  the  rulemaking  pro- 
ceeding may  satisfy  the  FAA  that  the  rule  is  not  needed  and  the 
proposal  should  be  withdrawn. 

It  shoidd  be  noted  that  the  public  may  petition  the  FAA  with  respect 
to  rulemaking,  requesting  that  FAA  either  amend,  issue,  or  repeal 
certain  rules.  Petitions  may  also  be  made  requesting  exemption  from 
a  regulatory  requirement.  Procedures  and  requirements  for  submitting 
petitions  are  set  forth  in  part  11  of  the  Federal  Aviation  Regulations. 

In  the  final  analysis,  onh"  after  the  agency  has  obtained  all  available 
comments  and  recommendations  from  the  public  does  it  proceed  with 
action  wdiich  it  thinks  best  serves  to  carr}'  out  its  responsibilities  in 
the  public  interest.  In  some  circumstances  the  Administrator  may  find 
it  necessary  to  issue  a  rule  without  notice  if  an  emergency  in  air  com- 
merce exists  and  issuance  of  a  notice  would  be  impracticable  or  con- 
trar}^  to  the  public  interest. 

Final  rules  usually  give  those  persons  to  whom  the  rules  apply  lead 
time  in  meeting  the  new  requirements,  normally  at  least  30  days,  but 
sometimes  more,  depending  on  the  circumstances.  Also,  the  rules  may 
have  application  to  either  current  operations,  future  operations,  or 
both. 

FAA  maintains  a  public  docket  open  to  examination  bv  any  person 
interested  in  obtaining  relevant  background  materials  to  final 
rulemaking. 

The  FAA  is  keenly  aware  of  the  fact  that  compliance  vvdth  any  new 
regulatory  requirements  ma}'  involve  new  economic  costs  to  the  per- 
sons affected  or  have  other  impact  upon  their  businesses  or  activities. 
Under  our  procedure  we  seek,  at  the  outset  of  a  rulemaking  proposal, 
to  assess  the  economic  impact  in  relation  to  the  result  sought  to  be 
achieved.  Although  safety  regulations  generally  are  not  framed  or 
developed  in  terms  of  applicability  or  effect  on  small  business  con- 


cerns,  we  are  aware  of  the  fact  that  some  reguhitions  are  more  Hkel}^ 
than  others  to  affect  smaller  operators. 

The  public  nature  of  our  rulemaking  process  is  designed  to  encourage 
and  elicit  the  broadest  range  of  comments  and  suggestions  from  per- 
sons interested  in  or  affected  by  proposed  rules.  In  general,  it  is  clear 
that  many  segments  of  aviation  or  users  of  aviation  services  are  orga- 
nized and  represented  so  as  to  assure  that  informed  and  articulate 
statements  of  their  needs  and  viewpoints  \\dll  reach  the  FAA  or  other 
governmental  entities  involved  and  will  be  taken  into  account  in  the 
decisionmaking  process. 

To  the  fullest  extent  possible,  we  seek,  in  FAA  rulemaking,  to 
accommodate  the  needs  of  and  minimize  the  burdens  on  persons 
affected  where  this  can  be  done  without  derogating  safety  or  other 
essential  considerations. 

Mr.  Chairman,  this  concludes  our  prepared  statement.  We  will  be 
pleased  to  try  to  answer  any  questions  the  subcommittee  may  have. 

Mr.  HuNGATE.  Thank  you,  Mr.  Weithoner. 

Mr.  Cohen,  would  you  have  any  questions  at  this  time? 

Mr.  Cohen.  I  will  pass,  ]Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Addabbo? 

Mr.  Addabbo.  Thank  you,  Mr.  Chairman. 

On  page  5  of  your  statement  you  show  percentages  of  dollars  you 
have  given  to  small  business,  and  you  give  a  total  for  1974  of  over 
$81  million.  What  would  be  your  total  budget  for  procurement  in  1974? 

Mr.  Weithoner.  In  1974  it  would  be  $268  million. 

Mr.  Addabbo.  So,  out  of  $268  million  you  were  able  to  break  out 
$81  million  for  small  business. 

Mr.  Weithoner.  Yes. 

Mr.  Addabbo.  Of  that  amount,  can  you  give  us  what  percentage 
was  broken  out  for  8-a,  or  for  minority  business  programs? 

Mr.  Weithoner.  Yes,  sir.  The  8-a  awards  in  1974  would  have 
been  about  $9,200,000. 

Mr.  Addabbo.  About  10  percent  of  the  overall  figures;  is  that 
correct? 

Mr.  Weithoner.  Ten  percent  of  the  $81  million,  yes. 

Mr.  Addabbo.  Do  you  think  that  is  a  substantial  breakout  for 
our  minority  business  programs  and  for  our  small  business  programs? 

Mr.  Weithoner.  Sir,  we  think  we  made  progress  in  recent  years 
and  are  headed  in  the  right  direction;  we  regard  it  as  good  progress 
in  the  8-a  program. 

I  might  mention  that  in  total  awards  to  minority  firms- — most  of 
which  is  composed  of  8-a,  but  includes  some  other  minority  firms  of 
course  that  win  awards  under  competitive  practice — I  might  give 
you  in  a  moment  the  history  of  the  awards  for  small  business  over 
the  last  5  years.  In  1970  the  total  awards  to  S-a  firms  were  $713,000;  in 
1971,  $2.4  million;  in  1972  $4.3  million;  in  1973  we  were  up  to  $26 
million.  That  was  because  we  happened  in  that  year  to  have  a  very 
large  construction  program  across  the  country,  and  a  number  of 
minority  firms  were  involved  in  that.  In  1974  it  was  really  down 
because  of  the  operations  changing,  we  were  out  of  that  big  construc- 
tion business.  In  1974  it  went  down  to  $9.9  million.  In  1975  our 
current  estimate  is  that  it  will  be  up  to  about  $14  million  again. 

Mr.  Addabbo.  You  are  to  be  commended  on  your  increase,  and 
we  hope  your  diligence  will  continue. 


Relative  to  tlie  FAA  rulemaking,  do  you  take  into  consideration, 
when  promulgating  rules,  the  effect  of  the  operation  of  the  airports, 
the  operation  of  the  airplanes,  the  noise  effect,  and  the  air  pollution 
effect  on  small  business  concerns  in  and  around  airports? 

Mr.  Rudolph.  They  are  all  considered  in  the  rulemaking  process, 
and  assessments  are  made  of  these  kinds  of  problems  that  you  speak 
of  when  we  issue  a  notice  of  proposed  rulemaking;  and  eventually, 
if  it  is  warranted,  we  issue  the  regulation. 

Mr.  Addabbo.  Well,  given  a  scale  of  1  to  10,  how  much  considera- 
tion is  given  to  those  in  and  around  the  airport,  on  the  ground,  vis-a- 
vis the  aiilines  themselves? 

Mr.  Rudolph.  On  a  1-to-lO  scale  it's  almost  impossible  because 
safety  considerations  have  to  come  first.  And,  when  you  are  speaking 
of  safety  considerations,  you  are  speaking  of  not  only  those  on  the 
ground,  but  those  in  flight.  And  when  you  break  this  out,  it  is  what  is 
required  for  safety.  And  of  course  here  we  have  two  different  sets  of 
standards  for  aircraft,  one  in  general  aviation  and  one  in  air  trans- 
portation; and  those  on  the  ground  are  given  as  much  consideration 
as  those  in  flight,  as  far  as  safety  is  concerned. 

Mr.  Addabbo.  Well,  safety  has  been  the  major  coverup  used  by  the 
FAA  and  other  regulatory  agencies,  everything  and  anything  can  be 
said  to  be  necessary  for  safety.  Now,  j^ou  can  be  1,000  percent  safe, 
or  you  can  be  100  percent  safe. 

And,  taking  into  consideration  again  the  question  of  safety,  is  that 
carried  to  the  nth  degree  so  that  the  people  on  the  ground  are  given 
no  consideration  as  long  as  you  say  it's  because  of  safety? 

I  will  give  you  an  example,  which  I  know  quite  well,  and  that  is 
JFK  Airport.  We  have  heard  the  screams  of  safety  from  year  1,  when 
we  tried  to  get  various  turns  made  to  keep  airplanes  away  from  the 
business  areas  and  residential  areas;  we  heard  the  cry  from  FAA  of 
safety.  But  suddenly,  when  there  was  enough  pressure  brought  and 
different  plans  proposed,  we  found  that  turns  could  be  made,  certain 
landing  procedures  could  be  made  without  compromising  safety.  We 
went  to  an  almost  360-degree  turnabout  from  what  we  were  10  or  15 
years  ago. 

So,  how  much  consideration  is  actually  given  to  that  small  business- 
man on  the  ground  being  put  out  of  business  because  your  operations 
take  into  consideration  more  the  airlines  and  air  o[)erations  rather 
than  the  small  businessman  on  the  groimd  who  is  affected? 

Mr.  Rudolph.  I  would  hope  that  no  small  business  was  put  out  of 
business  because  of  airline  operations. 

Mr.  Addabbo.  But  you  know  different. 

Mr.  Rudolph.  All  of  the  consideration,  of  course — and  this  is 
evolution,  evolution  in  any  part  of  business,  regardless  of  what  it  is, 
finally  arrives  at  a  point  in  time  when  we  have  devised  procedures, 
devised  procedures  that  can  in  fact  relieve  noise  problems — and  I 
think  that  is  what  you  are  talking  about — on  the  ground.  It  takes 
time  to  do  these;  it  takes  time  to  educate  the  group  that  is  operating 
the  aircraft.  These  are  areas  of  concern. 

Mr.  Addabbo.  In  promulgating  your  rules — and  again  looking  at 
the  question  of  the  small  business  breakout  and  everything  else — 
on  page  8  you  speak  of  "actions  which  it  thinks  best  serve  to  carry 
out  the  public  interest,"  which  is  a  high  ideal.  But  then  we  go  down 


further  on  tlie  page  and  you  speak  of  situations  "which  may  involve 
new  economic  costs." 

In  the  breakout  for  small  business,  breakout  for  8-a  programs,  and 
when  ])i5omulgating  rules,  wliat  is  primary,  the  economic  cost  to  the 
industry,  or  the  public  interest  to  be  served? 

Mr.  Rudolph.  It  has  to  be  safety;  and  of  course  you  are  going  to 
take  exception  to  me  here  because  I  have 

Mr.  Addabbo.  That  is  again  that  famous  coverup,  safety. 

Mr.  Rudolph.  Economic  costs  are  considered  in  each  and  every 
one  of  our  rules.  And  one  that  I  might  mention  to  3^ou  is  the  ELT, 
the  Emergenc}^  Locator  Transmitter  that  was  designed  and  put  on 
aircraft  as"  a  bill  of  Congress,  signed  by  the  President  as  public  law. 
This  in  fact  did  cost  small  business  operators,  aircraft  small  business 
operators  mone}^  to  install  these  on  airplanes.  We  had  no  choice,  we 
had  to  issue  tha't  notice.  We  did  follow  the  Administrative  Procedures 
Act,  we  issued  the  notice,  and  then 

Mr.  Addabbo.  That  was  because  we  forced  3^ou,  but  other  than 
that,  we  are  talking  about  economic  costs.  In  other  words,  you  are 
worrying  about  the  airlines,  the  big  operators,  more  on  economic 
costs  than  public  interest. 

Mr.  Rudolph.  No.  I  would  assure  you  that  we  are  taking  con- 
consideration  of  public  interest  in  our  rulemaking  process.  In  fact, 
Mr.  Chairman,  I  have  a  chart  here  that  shows  how  the  rulemaking 
process  is  involved.  There  has  to  be  a  need,  and  the  need  is  defined 
either  b}'  industr}^  or  the  public,  or  accidents,  or  incidents.  And  then 
it  follows  this  normal  course  right  on  through,  and  it  follows  the 
Administrative  Procedure  Act  all  the  way  through. 

Mr.  HuxGATE.  You  have  that  chart  available? 

Mr.  Rudolph.  I  have  the  chart  available,  if  you  would  like  that 
chart. 

Mr.  HuxGATE.  If  it  is  suitable,  it  will  be  made  part  of  the  record. 
Without  objection,  it  will  be  made  part  of  the  record  at  this  point. 

[The  document  referred  to  follows:] 

Department  of  Transportation, 
Federal  Aviation  Administration, 

Washington,  B.C.,  October  21,  1975. 
Hon.  William  L.  Hungate, 

Chairman.,  Subcommittee  on  Activities  of  Requlator\j  Agencies,  Committee  on 
Small  Business,  House  of  Representatives,  Washington,  B.C. 
Dear  Mr.  Chairman:  This  has  reference  to  your  letter  of  October  7  addressed 
to  Mr.  Charles  E.  Weithoner,  Associate  Administrator  for  Administration, 
listing  five  items  requested  for  the  record  of  the  hearings  in  which  Mr.  Weithoner 
testified     before     your     Subcommittee. 

We  enclose  each  of  the  requested  items  except  item  No.  2  which  will  be  de- 
livered no  later  than  tomorrow,  October  22. 

Our  sincere  apologies  are  offered  for  the  delay  in  furnishing  these  items. 
Sincerely, 

Charles  E.  Anderson, 

Acting  Chief  Counsel. 
Enclosures. 

brief  explanation  of  rulemaking  procedures 

Regulatory  projects  originate  in  one  of  the  Services  or  Office?  in  the  FAA. 
Projects  are  normally  initiated  as  the  result  of  FAA  studies  and  recommendations. 
However,  they  may'also  be  based  on  petitions  for  rulemaking  by  members  of  the 
interested  public  or  on  recommendations  and  suggestions  from  various  consumer 
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groups,  individual  members  of  the  public,  or  aviation  industry.  On  the  other  hand, 
an  accident  or  an  incident  may  reveal  the  need  for  a  rule  change  and  on  this  basis 
a  regulatory  project  is  estalalished.  ,  .     ,,  -     ^  u 

In  any  event,  after  the  substantive  safety  nuxtters  mv<)lv(>d  in  the  project  have 
been  developed  in  the  originating  Service  or  Ofhce,  it  is  submitted  to  the  Regula- 
tions and  Codification  Division  (AGG-20)  of  the  Office  of  the  General  Counsel 
in  FAA  in  the  form  of  a  project  report  for  the  drafting  of  a  regulation.  Ihat 
Division  has  the  responsiljilitv  for  the  actual  drafting  of  all  rules  with  respect  to 
the  form  and  legality  and  for  publication  of  the  rule-making  action  in  the  Federal 
Register  The  rule-making  actions  of  the  FAA  arc  governed  by  the  Administrative 
Procedure  Act  (5  U.S.C.  U 'h^2  and  553)  and  Part  11  of  the  Federal  Aviation 

After  a  regulation  has  been  drafted  by  AGC-20  and  coordinated  with  the 
originating  Service  or  Office,  it  may  be  submitted  to  the  various  Regional  Directors 
for  their  review  and  comments  prior  to  issuance  or  adoption,  Moveorer,  most 
Amendments  and  the  NPRM's  involving  policy  matters  require  review  by  the 
Regulatory    Council    who   may   approve,    disapprove,    or   revise    the    proposed 

regulation.  ^      t>.t  x-         c  r,  j 

If  the  rule-making  action  is  to  be  issued  in  the  form  of  a  Notice  of  Proposed 
Rule  Making  (NPRM),  it  is  usually  issued  by  the  originating  Service  or  office 
with  the  concurrence  of  AGC-20;  a  docket  in  AGC-20  is  prepared;  and  the  pro- 
posal is  forwarded  bv  AGC-20  to  the  Federal  Register  for  publication.  Thereafter, 
copies  of  the  proposal  are  mailed  to  the  large  numbers  of  individuals,  groups,  and 
(.rganizati(ms  on  the  FAA  mailing  lists.  In  addition,  through  news  releases  and 
its  own  publications,  the  FAA  also  advises  the  general  public  of  the  existence  and 
subject  matter  covered  bv  a  ])ro]30sal. 

Once  the  Docket  is  established  by  AGC-20  and  the  proposal  issued,  comments 
are  received  and  docketed  from  all  interested  persons.  In  addition,  informal 
confernces  with  interested  persons  may  be  held  and  recorded  by  AGC-20  in  the 
docket.  Moreover,  the  Docket  is  open  to  interested  persons  to  review  all  the 
comments  submitted.  In  the  meantime,  AGC-20  forwards  to  the  originating 
Service  or  Office  copies  of  all  the  comments  for  their  evaluation  in  order  to  deter- 
mine the  posture  of  the  final  rule. 

After  the  comment  period  has  closed,  the  originating  office  develops  a  final 
project  report  indicating  the  technical  substance  of  the  final  rule  based  on  all  the 
comments  received.  In  some  instances,  the  FAA  may  determine  that  additional 
rule-making  proceedings  are  necessary  to  assure  informed  administrative  action 
and  to  protect  private  interests.  These  additional  proceedings  may  take  the  form 
of  oublic  rulemaking  hearings  presided  over  by  a  designated  FAA  official.  An 
attorney  from  AGC-20  serves  as  the  legal  officer.  If  such  a  course  of  action  is 
deemed  appropriate,  a  further  notice  of  public  hearing  is  prepared  by  AGC-20 
and  published  in  the  Federal  Register  to  assure  participation  by  all  mterested 
persons.  . 

If  further  rulemaking  proceedings  are  not  indicated,  the  final  project  report  is 
submitted  to  AGC-20  for  jDreparation  of  the  final  regulation.  The  Regulatory 
Council  normally  reviews  the  final  rule  prior  to  submission  to  the  Administrator 
and,  when  ai:)propriate,  the  final  rule  is  coordinated  with  other  Government 
agencies.  ,  ,   ^.       .  , 

Following  adoption  of  the  rule  by  the  Administrator,  the  regulation  is  processed 
by  AGC-20  to  the  Federal  Register  for  publication.  This  completes  for  formal 
rulemaking  procedure  unless  a  petition  for  reconsideration  is  filed.  Nevertheless, 
it  is  FAA  policy  to  mail  copies  of  the  regulation  to  all  persons  on  the  FAA  mailing 
lists,  and  in  addition  issues  a  news  release,  and  publicizes  the  rule  in  various  media. 

The  FAA  has  developed  the  Advance  Notice  of  Proposed  Rule  Making 
(ANPRM)  as  an  additional  rulemaking  proceeding.  The  ANPRM  preceeds  the 
issuance  of  a  Notice  of  Proposed  Rule  Making.  However,  the  procedural  steps 
utilized  by  ACG-20  in  the  processing  of  an  ANPRM  are  substantially  the  same 
as  those  discussed  above  for  an  NPRM. 
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F/vA    RULEMAKING    PROCEDliRES 
(Initiated    by   ANPRM) 


: r.TiTrr: 

Pttjic/iftl-  D  i-vCCR     .  r-yf 


UUCWt  CATE.- 
^  (MA'.fOIATE  -  f  ly^ 


Mr.  HuxGATE.  The  chairman  will  announce  that  we  will  proceed 
under  the  5-minute  rule  as  nearly  as  we  can  because  of  the  large 
number  of  members  present.  We  are  most  anxious  to  accommodate 
as  many  witli  questions  as  we  can. 

Mr.  Cohen  is  recognized  for  5  minutes.  Before  I  start  his  5  minutes — 
in  line  with  Air.  Addabbo's  questions  on  safety,  in  the  briefing  Tues- 
day it  was  pointed  out  that  safety  is  a  consideration,  but  we  don't 
insist  on  the  highest  safety  in  airplanes  because  it  would  be  more 
costly;  right?  So,  we  do  make  compromises  on  safety. 

Mr.  Rudolph.  We  make  compromises,  Mr.  Chairman,  and  set 
our  safety  standards  at  the  minimum  necessary,  or  required  for 
safety,  not  the  top. 

Mr.  HuNGATE.  Well,  it  seems  to  me  that  was  consistent.  Mr.  Cohen? 

Mr.  Cohen.  Thank  you,  Mr.  Chairman. 
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How  many  procurement  officers  do  you  have  available? 

Mr.  Weithoner.  There  are  11  regions  that  have  one.  We  have 
two  centers,  that  is  13,  and  headciuarters,  that  is  14. 

Mr.  Cohen.  And  they  are  distributed  geographically? 

Mr.  Weithoner.  Bv  and  large  they  are  in  the  standard  Federal 
headquarters  that  you  find  in  Atlanta,  New  York,  Boston;  the  major 
cities.  We  also  have  a  procurement  office  in  Oklahoma  City.  We 
have  a  large  depot  there. 

Mr.  Cohen.  I  have  received  complaints  that  the  State  of  Mame 
rarely  gets  any  help  from  the  Small  Business  Administration  or  anyone 
else  with  respect  to  procurement.  As  you  can  appreciate,  procurement 
is  particularly  important  to  a  State  which  has  the  capability  of  manu- 
facturing a  number  of  parts  and  services.  My  specific  complaint  re- 
volves around  the  geographic  disbursement  of  procurement. 

You  indicate  on^page  3  of  your  statement  that  the  FAA  is  giving 
full  consideration  to  the  economic  impact  of  its  safety  regulations, 
but  has  not  had  occasion  to  de&ie  "small  business"  for  regulatory 
purposes. 

I  assume  you  have  had  occasion  to  define  it  for  procurement  pur- 
poses, which  contracts  go  to  it? 

Mr.  Weithoner.  Yes,  sir;  that  is  done  for  us  by  the  Small  Business 
Administration. 

Mr.  Cohen.  And  you  adopt  that  standard? 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Cohen.  Would  you  give  us  a  specific  example  of  an  occasion 
when  a  rule  might  be  issued  w-ithout  notice? 

Mr.  Rudolph.  This  would  have  to  do  with  a  particular  vehicle, 
aircraft ;  and  it  would  have  to  relate  directly  to  safety  of  a  further 
flight  with  that  particular  vehicle,  that  particular  aircraft,  that  it 
would  be  unsafe  for  further  flights  until  some  modifications  are  ac- 
complished, either  replacements,  or  repairs. 

Mr.  Cohen.  If  a  door  flew  off  on  a  certain  model  aircraft  and  there 
was  some  concern,  would  a  rule  be  issued  without  notice? 

Mr.  Rudolph.  It  would  be  more  likely  that  we  had  a  failure  of  a 
spar,  or  we  had  a  failure  of  the  integrity  of  the  control  system,  rather 
than  a  door,  that  you  speak  of. 

Mr.  Cohen.  You  indicate  that  your  books  are  open  for  inspection 
by  anyone  who  is  interested  in  the  rulemaking  process.  Are  your  books 
open  with  respect  to  the  procurement  process?  What  would  you  consider 
to  be  privileged  information,  or  information  immune  from  discovery  by 
interrogatories  or  depositions? 

Mr.  Weithoner.  One  thing,  for  example,  would  be  information 
that  we  received  from  people  with  whom  we  have  done  business  in  the 
past,  that  would  include  trade  secrets. 

Mr.  Cohen.  Trade  secrets? 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Cohen.  With  respect  to  the  procurement  process,  what  happens 
if  there  is  a  dispute? 

Mr.  Weithoner.  Well,  ordinarily  the  first  thing  that  happens,  I 
believe  we  resolve — and  I  don't  have  the  figures  with  me — but  I 
think  around  99  percent  of  the  disputes  are  resolved  informally.  The 
contractor  comes  in  and  talks  with  the  contracting  officer,  whether  he 
is  in  Washington,  or  Boston,  or  wherever.  He  presents  the  information 
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on  whv  be  had  a  cost  overrun,  and  he  submits  documentation  on  that 
point/ And  I  would  guess  that  at  least  99  percent  are  resolved  m 
discussions,  negotiations  between  the  contracting  officer  and  the  person 
with  whom  we  are  doing  business.  ,       ,• 

Mr.  CoHEx.  How  does  tlie  contractor  find  out  about  the  dispute 
procedure?  What  procedures  are  emploj^ed  to  inform  him? 

Mr  Weithoxer.  Well,  he  finds  out  about  it  when  he  gets  the  con- 
tract There  are  provisions  in  the  contract  that  let  him  know  to  whom 
to  o-o  and  what  he  has  to  do  to  resolve  a  dispute.  And  there  is  also  an 
appeals  function  outside  of  the  FAA.  If  he  is  not  satisfied  with  our 
informal  process,  there  is  an  appeals  process  to  a  group  withm  the 
Office  of  the  Secretary,  not  subject  to  FAA  direction. 

Mr.  Cohen.  What  is  the  role  of  the  contracting  officer  with  respect 

to  contracts?  ,     ^ ,  ,  •  ^    r\ 

Mr  Weithoxer.  Well,  he  is  it  as  far  as  the  FAA  is  concerned.  Our 
contracting  officer  is  the  one  who  tells  the  contractor  to  proceed ;  he 
authorizes  progress  payments,  for  example;  he  accepts  formally  the 
deliverance  of  a  product,  or  service,  and  assures  that  the  final  payment 

is  made.  .  .        .  ,       ,     i    •      ^  .       . 

Mr.  CoHEX.  Is  he  in  a  position  to  give  aid  and  advice  to  a  contractor 

in  a  dispute  procedure?  i    .       ,  •  ^        t     i    4. 

Mr.  Weithoxer.  He  is  in  a  position  to  advise  the  contractor  ot  wtiat 
his  rights  are,  and  to  tell  him  the  kinds  of  things  he  must  submit  in 
order^to  resolve  the  dispute.  I  think  he  does  have  to  watch  that  he 
doesn't  become  an  advocate,  or  proponent  of  the  contractor  in  helping 
him  pursue  his  claim  against  the  Government. 

Mr.  Cohex.  What  is  his  status?  Is  he  independent? 

Mr.  Weithoxer.  No;  he  is  not  independent.  He  is  a  member  of  the 
FAA,  an  FAA  official,  and  he  is  there  to  represent  the  FAA  interests. 

We  do  have  the  independent  board  that  I  mentioned  before,  that 
can  be  resorted  to,  although  it  rarely  is. 

Mr.  Cohen.  According  to  your  earlier  testimony,  roughly  99  percent 
of  the  claims  are  resolved  informally  by  the  contracting  officer  and  the 
contractor. 

Mr.  Weithoxer.  Yes,  sir.  i    o  T^f-i    .   •     ^i, 

Mr.  Cohex.  What  period  of  time  does  that  take.-*  What  is  the 
average  time  required  to  resolve  a  dispute  procedure? 

Mr.  Frakes.  I'm  not  sure  that  I  can  give  you  a  specific  number  tor 
the  averao-e  time  of  resolution.  It  naturally  depends  greatly  on  what 
the  nature  of  the  dispute  is.  The  activity,  attitude  and  guidance  that 
all  of  the  contracting  officers  have  is  to  attempt  to  resolve  the  dispute 
early  on.  And,  as  Mr.  Weithoner  said,  we  do  resolve  most  of  them  very 
quickly.  They  are  a  matter  of  discussion;  a  matter  of  documentation, 
review  and  audit  during  the  contract.  So,  on  most  of  them  there  is 
not  a  time  per  se,  thev  are  resolved  as  the  contractor  is  proceeding, 
and  then  we  negotiate'.  In  most  cases  they  are  a  bilateral  agreement, 
we  negotiate  a  contract  modification.  . 

Mr.  Cohen.  If  the  contractor  is  dissatisfied  with  the  decision  ot 
the  contracting  officer  and  he  wishes  to  appeal  to  the  independent 
advisory  board,  what  procedures  are  involved?  Is  he  allowed  to  have 
further  factual  discovery,  testimony,  and  evidence?  Is  he  permitted 
to  inspect  the  books?  What  does  the  contractor  do? 
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Mr.  Frakes.   Yes,  sir;  that  is  the  Department  of  Transportation 
Contract  Appeals  Board.   They  have   their  own  procedures.   They 
are  allowed  discovery.  It  depends  on  the  case,   they  have  various 
kinds  of  hearings.  That  is  handled  totally  outside  the  FAA. 
Mr.  Cohen.  I  am  advised  ni}^  time  has  expired. 
Mr.  HuNGATE.  Mr.  Bedell? 
Mr.  Bedell.  I  would  like  to  pass. 
Mr.  HuNGATE.  Mr.  McCollister? 

Mr.  McCoLLLSTER.  Mr.  Chairman,  I  have  a  question  that  may 
not  even  be  germane  to  these  witnesses,  but  it  is  one  that  I  wonder 
about  often  as  it  relates  to  safety. 

I  usuall}^  sit  in  the  back  of  the  aircraft,  where  the  engines  are,  and 
when  the  pilot,  or  whoever  it  is,  makes  an  announcement  that  comes 
on,  rarel}^  can  you  hear  it  back  there.  Does  the  FAA  know  about 
this? 

Mr.  Rudolph.  Yes,  we  do.  This  is  one  of  the  programs  that  is 
being  carried  on  now,  to  certify  the  public  address  system  so  that  all 
people  in  the  aircraft  do  in  fact  hear  these  instructions,  or  these 
commentaries. 

There  are  several  wa^s  of  doing  this.  We  suggested  going  to  tapes 
because  different  people  speak  at  a  different  level  of  intensity,  and 
the  DV's,  as  we  call  them,  might  be  high  with  one  girl  and  might  be 
low  with  another  girl;  and  the  man  sitting  back  there  by  the  engine, 
it  might  be  whining 

Mr.  McCollister.  The  engine  is  whining. 

That  is  a  very  uniform  situation,  even  when  the  pilot,  or  the  first 
officer  speaks,  it's  the  exception  when  you  can  hear  it.  And  if  he  is 
telling  us  we  ought  to  get  ready  to  go  out  the  door,  I  want  to  be  able 
to  hear  it;  it  rarely  can  be  hoard. 

Mr.  Rudolph.  Once  you  are  told  to  go  out  the  door  the  engine  has 
already  been  shut  down,   and  3rou'll   be   able   to   hear.    [Laughter.] 

Mr.  McColllster.  Well,  I'm  really  concerned  about  it.  There 
have  been  a  number  of  times,  and  I  am  surprised  this  is  not  something 
the  FAA  has  done  something  about  long  ago. 

Mr.  Rudolph.  This  is  one  of  the  technological  problems  I  think 
we  are  overcoming. 

Mr.  Ferrarese  advises  me,  later  this  year  the  regulations  will  require 
a  public  address  S3^stem  that  is  audible  at  each  passenger  seat  and  in 
each  lavatory. 

Mr.  McCollister.  Thank  you.  That's  all,  Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Hightower? 

Mr.  Hightower.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Hungate.  Mr.  Fithian? 

Mr.  Fithian.  No  questions. 

Mr.  Hungate.  Mrs.  Fenwick. 

Mrs.  Fenwick.  Yes,  I  have  a  question. 

On  the  matter  of  safety,  I  would  just  like  to  comment  that  I  think 
we  would  all  be  shocked  if  safetv  were  not  the  first  consideration.  But 
we  all  would  be  equally  shocked  if  it  were  used  as  a  shield  for  lack  of 
concern  for  either  the  public  interest  or  economic  costs;  that  is  the 
problem  here. 

But  also,  what  troubles  me  is  the  role  of  the  contracting  officer 
who  is  in  charge  of  informing  small  businessmen  about  their  rights,  the 
contract,  and  so  on.  These  officers  are  the  agents  of  the  Government, 
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but  the  Government  represents  the  people.  It  seems  to  me  that  the 
contracting  officers,  rather  than  protectmg  the  interests  of  the  FAA, 
should  be  sitting  more  impartially.  Although  they  should  certainly 
stick  to  the  law  and  regulations  which  control  their  actions,  they  should 
also  act  as  a  counsel  and  friend  of  those  who  come  before  them.  I  think 
the  adversar}^  position  is  particularly  hard  for  small  businesses  as 
the}'  have  no  counsel  to  advise  them.  In  many  cases  they  have  nobody 
but  the  agency  officer.  And  I  think  the  agents  of  Government  should 
be  the  advisors  and  counselors  and  friends  of  the  public.  I  see  an 
adversary  attitude  in  local  and  State  government,  and  it  is  always 
something  that  troubles  me.  There  are  a  couple  of  things  that  I  would 
note,  and  then  I  would  like  your  comments.  One  is  the  role  of  contract 
officers.  The  second  regards  the  efforts  you  make  to  understand  the 
problems  of  small  businesses  in  understanding  the  regulations.  Could 
you  not  simplify  and  digest  in  some  way  the  complex  regulations  which 
are  so  baffling,  and  so  difficult  for  small  business  funis,  which  do  not 
have  access  to  highly  paid  consultants?  Do  you  somehow  simplif}' 
the  regulations? 

I  would  like  to  know  if  your  small  business  officers  are  competent  to 
help  in  this  way.  And,  incidentally,  what  Mr.  Cohen  said  about  Maine 
also  applies  to  New  Jersey,  everybody  is  required  to  go  either  to 
Philadelphia,  or  to  New  York. 

I  would  also  lilce  to  ask  j^ou  why  you  feel  that  a  spai  is  more  impor- 
tant than  a  door  which  flies  off,  when  we  have  had  several  terrible 
accidents  caused  by  doors  blowing  off? 

Mr.  Rudolph.  May  I  answer  the  last  one  first? 

Mrs.  Fenwick.  OK. 

Mr.  Rudolph.  And  then  I  will  turn  it  over  to  Mr.  Weithoner. 

Mrs.  Fenwick.  Right. 

Mr.  Rudolph.  The  spar  is  the  backbone  of  the  airplane,  and  when 
the  wing  falls  oft' 

Mrs.  Fenwick.  You  are  through. 

Mr.  Rudolph.  You  are  through.  We  have  put  equal  importance 
to  certain  doors.  Of  course,  you  are  obviously  referring  to  the  Paris 
accident. 

Mrs.  Fenwick.  And  Turkey,  and  Saigon. 

Mr.  Rudolph.  This  was  a  Turkish  airplane,  and  that  door  had  been 
modified  by  that  particular  airline  to  a  substandard.  There  were  two 
hearings  held  on  that,  that  I  am  sure  you  are  acquainted  with.  Senator 
Cannon's  committee,  and  of  course  Congressman  Staggers'  committee 
had  hearings  on  the  door. 

Mrs.  Fenwick.  That  does  not  answer  my  c^uestion  or  what  I  wanted 
to  know.  I  have  flown  myself,  and  I  know  the  importance  of  a  wing. 
But  I  don't  understand  why  the  door  is  not  of  equal  importance,  when 
its  failure  has  killed  so  many  people? 

Mr.  Rudolph.  The  door  was  fixed.  The  door  had  been  fixed  prior 
to  the  Turkish  accident,  and  the  Turks  modified  it. 

Mrs.  Fenwick.  It's  as  simple  as  that. 

Mr.  Rudolph.  It's  as  simple  as  that. 

Mrs.  Fenwick.  But  the  one  at  Saigon,  that  was  also  a  door. 

Mr.  Rudolph.  That  was  a  military  airplane,  and  I  can't  speak  to  it. 

Mrs.  Fenwick.  I  see. 

Mr.  Hungate.  Pardon  me,  if  the  gentlelady  would  yield.  How  do 
we  approach  that;  who  could  address  that? 
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Mr.  Rudolph.  Well,  I  think  you  are  going  to  have  to  ask  the  Air 
Force  to  speak  to  that,  Mr.  Chairman  because  one,  I  am  not  com- 
petent in  that  aircraft,  and  this  is  a  ver\^  large  door,  encompassing 
something  that  you  can  drive  a  whole  truck,  or  a  whole  tank  into; 
and  the  door  latches  got  loose. 

Mr.  HuNGATE.  If  the  gentlelady  will  yield  further.  If  my  recollection 
is  correct,  you  do  have  some  military  aircraft  fall  within  your  safety 
ambience;  do  you  not? 

Mr.  Rudolph.  Military  aircraft,  except  for  those  helicopters  that 
are  manufactured  for  the  Army,  do  not  fall  within  the  purview  of 
our  regulations.  Now,  it  just  so  happens  that  the  Army  requires 
helicopters  to  be  designed  in  accordance  with  Federal  regulations, 
whether  they  are  militarv,  or  not. 

Mr.  HuNGATE.  Only  helicopters? 

Mr.  Rudolph.  Only  for  the  Army. 

Mr.  Weithoner.  I  think  the  statement  I  made  the  other  day  is 
that  military  aircraft  operate  within  our  air  traffic  control  system, 
and  are  subject  to  the  direction  of  air  traffic  control. 

Mr.  HuNGATE.  I  thank  the  gentlelady  for  yielding. 

Mr.  Weithoner.  Back  to  the  first  points,  which  are  kind  of  related. 
I  guess  we  do  want  our  contracting  officers  to  represent  the  FAA, 
but  hopefully,  in  the  great  majority  of  cases  it  is  not  an  adversary 
procedure.  We  want  to  get  something  built,  and  the  contractor  wants 
to  do  it  for  us  and  get  paid.  Now,  the  great  majority  of  our  relation- 
ships are  not  of  on  adversary  nature. 

Second,  we  do  have  in  each  of  our  procurement  offices  a  small 
business  assistance  officer,  and  one  of  his  duties  is  to  help  and  advise 
small  businesses  in  their  dealings  with  the  FAA;  and  the  Small  Busi- 
ness Administration  has  other  people  who  can  help  and  assist. 

We  do  other  things,  we  have  conferences  to  explain  what  the  FAA 
is,  and  how  to  do  business  with  it.  So,  we  do  have  a  few  things,  and 
it  is  not  entirely  an  adversary  procedure. 

Mrs.  Fenwick.  Thank  you. 

Mr.  HuNGATE.  Mr.  Bedefi? 

Mr.  Bedell.  Yes.  One  of  the  problems  of  small  business,  that  it 
faces,  are  the  taxes  that  we  have  to  pay,  and  those  are  related  to  no 
small  extent  to  Government  expenses,  and  expenses  incurred  because 
of  Government  regulations. 

As  3^ou  probably  know,  there  has  been  a  great  deal  of  criticism  of 
the  FAA  in  some  of  the  aircraft  magazines,  periodicals  in  regard  to 
their  procurement,  indicating  that  the  procurement  costs  for  things 
procured  by  FAA  are  substantially  greater  than  those  otherwise  pro- 
cured by  other  segments  of  the  economy. 

Have  you  done  anything  to  document  any  defense  of  those  charges; 
or  do  3"ou  have  any  information  that  would  refute  those  charges? 

Mr.  Weithoner.  Yes,  sir,  we  do.  We  can  provide  some  information 
in  some  detail  on  a  couple  of  specifics  that  have  been  well  publicized. 
1  might  mention  just  a  couple  of  them.  About  a  year  ago,  one  of  the 
publications  reported  that  a  particular  State  government  could  have 
built  a  navigation  facifity  at  less  than  half  the  FAA  estimated  cost. 

The  General  Accounting  Office  conducted  an  inquiry  into  that  and 
made  a  report  which  we  will  be  glad  to  make  available.  Essentially 
it  discovered  two  differences.  One  is  that  we  included  in  our  cost 
estimate  for  building  the  navigation  facility  the  engineering  support 
effort  that  would  be  in  the  regional  headquarters. 
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And,  two,  for  that  i)articiilar  facility  a  major  portion  of  the  cost 
involved  an  access  road  so  we  could  get  to  that  navigation  facility  at 
all  times  during  the  year.  It  happened  to  be  in  a  mountainous  terrain 
and  there  is  a  lot  of  snow;  and  the  access  road  was  not  included  in  the 
State  government  estimated  cost. 

Mr.  Bedell.  Let  me  request,  would  you  furnish  my  office  the 
information  you  have  to  substantiate  your  argument  that  indeed 
these  charges  are  not  justified? 

Mr.  Weithoner.  I'm  not  saying  we  are  perfect.  We  will  supply  you 
with  the  information;  and  we  have  some  improvements  to  make. 

Mr.  Huxgate.  If  the  gentleman  would  yield,  would  it  be  api)ro- 
priate  to  file  that  with  the  subcommittee? 

Mr.  Bedell.  I  would  prefer  that,  I'm  sorry.  I  would  like  a  copy  of 
it,  that  I  would  get  as  well. 

Mr.  Huxgate.  Without  objection — counsel  will  do  that. 

[The  information  requested  follows:] 

Comments  on  General  Accounting  Office  (GAO)  Repoiit  Citeu  by  January 
1975  AOPA  Confidential  Newsletter 

LOW- ACTIVITY    CONTROL    TOWERS 

GAO  states  that  the  least  expensive  Federal  Aviation  Administration  (FA A) 
low-activity  control  tower  reviewed  bv  them  cost  $189,220  while  live  non-FAA 
towers  reviewed  cost  from  $32,000  to  $128,000,  one  difference  being  FAA's  require- 
ment for  a  tower  chief's  office,  a  training  room,  and  space  for  a  minimum  of  three 
controllers  to  operate  simultaneously.  This  comparison  of  the  costs  is  misleading 
unless  all  aspects  of  the  matter  are  considered.  While  both  these  facilities  provide 
the  same  basic  function,  there  are  other  influencing  factors  as  discussed  in  the 
following  paragraphs. 

The  local  sponsor  designs  and  builds  a  tower  which  satisfies  operational  require- 
ments up  to  the  minimum  activity  levels  required  for  FAA  to  assume  operations^ 
24,000  and  50,000  annual  itinerant  operations  at  air  commerce  and  general 
aviation  airports,  respectively.  Many  are  constructed  as  temporary  facilities, 
usuallv  of  wood,  and  are  normally  operated  with  only  one  or  two  controllers. 
Once  the  level  of  activitv  qualifies  a  tower  for  FAA  ownership  and  operation, 
the  FAA  will  upgrade  the  facility  either  through  relocation,  modernization  or 
expansion /rearrangement  to  satisfy  all  operational,  environmental,  communica- 
tion and  visibilitv  requirements  for  annual  itinerant  air  commerce  operations 
ranging  between  24,000  and  170,000.  Generally,  a  minimum  of  three  controllers 
man  an  FAA  low-activity  control  tower. 

In  considering  the  design  of  the  low-activity  tower,  it  must  be  kept  in  mind 
that  one  of  the  many  factors  affecting  the  quality  of  air  traffic  control  is  the 
environment  in  which  the  controller  works.  FAA  has  designed  its  current  low- 
activity  tower  to  provide  an  optimum  working  configuration  for  the  controller. 
For  example,  the  typical  non-FAA  tower  cab  has  four  sides  whereas  the  FAA 
design  provides  for  six  sides,  the  purpose  being  to  reduce  glare  and  blind  areas  to 
a  minimum  for  the  controllers.  In  addition,  overall  design  and  floor  plan  layout 
must  be  functional  and  readily  adaptable  for  use  throughout  the  wide  range 
of  airport  environments  in  which  it  is  used.  Further,  there  is  a  continuing  require- 
ment for  training  space  in  these  facilities  since  many  of  these  facilities  are  used 
for  upgrading  of  controllers  to  qualify  for  positions  in  larger  more  complex 
facilities.  In  this  regard,  we  do  not  believe  that  space  in  the  utility  room  of  the 
30  foot  tower  is  adequate  or  conducive  to  a  good  training  environment,  as  suggested 
by  the  GAO.  The  FAA  does  plan  to  reevaluate  its  tower  design  to  determine  areas 
where  cost  savings  can  be  achieved. 

AIR  NAVIGATION  RADIO  AIDS 

The  GAO  report  states  that  the  costs  of  FAA  omnirange  facilities  are  high  be- 
cause FAA  has  achieved  availability  (access  to  the  equipment)  in  excess  of  99 
percent.  To  illustrate  this  point,  in  ilJs  report  the  GAO  deals  in  considerable  detail 
with  the  fact  that  FAA's  estimate  to  construct  a  dual  channel  solid-state  VOR/ 
DME   (very  high  frequency  omnidirectional  range  station/distance  measuring 
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equipment)  at  Salmon,  Idaho,  is  much  higher  than  the  estimate  prepared  by  the 
State  of  Idaho.  This  is  true,  however,  the  typical  current  cost  of  this  type  facility 
based  upon  experience  is  $280,000  and  the  estimated  cost  of  the  Salrnon  facility 
is  considerably  higher  because  of  its  very  remote  location.  To  keep  the  cost 
difference  cited  by  the  GAO  report  in  its  proper  perspective,  a  comparative 
analysis  of  the  two  estimates  with  explanatory  footnotes  are  shown  below. 


VOR/DME  facility  at  Salmon,  Idaho 

FAA  State 

estimates      estimates        Difference 


Building;  electronic  equipment/installation  (1  system);  miscellaneous  equip- 
ment installation;  freight,  provisioning  and  factory  inspection $165,000  1  $96, 400  $68  600 

Show  vehicle  and  garage 20,200  8,400  ll'sOO 

Engineering/mspection _  67,000  2  12,800  54i  200 

Enginegenerator  installation,  pow/erline  extension,  and  site  preparation... 69,000  69,000  0 

Electronic  equipment/installation  (dual  system) .  ^  75  qoO  0  75  COO 

Access  road 3  751000  0  75^000 

Total 471,200  186,600  284,600 


'Turnkey  contract— no  firm  price;  just  verbal.  In  the  interest  of  economy,  FAA's  Northwest  region  contacted  the  State 
of  Idaho  in  the  spring  of  1974  and  requested  them  to  construct  this  facility  on  a  reimbursable  basis.  The  Director  of 
Aeronautics  replied  for  the  Governor  that  the  State  was  not  desirous  of  assuming  the  responsibility  for  constructing  the 

-  Flight  inspection  only;  no  construction  engineering  and  inspection  costs. 

3  These  facilities  are  necessary  because  of  FAA's  goal  of  100  percent  reliability  to  provide  continuous  service  to  users  in 
correlated  in  terms  of  cost  and  availability.  There  is  no  known  way  whereby  varying  degrees  of  reliability  can  be  engineered 
into  individual  facilities  and  the  cost  of  operations  thereby  reduced  for  one  facility  as  compared  to  another.  The  FAA's 
nationwide  VOR  system  is  made  up  of  individual  enroute  VORs  normally  installed  signihcant  distances  from  the  airports. 
Site  selection  is  primarily  determined  by  the  airway  structure  requirements  and  in  many  instances,  the  VOR  is  sited  in 
different  terrain.  As  a  result,  our  requirements  for  site  preparation,  extension  of  utilities  and  access  roads  are  sometime 
costly.  Reliability  requirements  to  support  the  high  altitude  enroute  system  dictate  that  dual  equipment  be  installed, 
and  the  regular  maintenance  at  a  prescribed  interval  for  the  various  components  of  the  station  be  performed.  Dual  VOR 
stations  automatically  switch  over  from  the  primary  channel  to  the  standby  channel  in  the  event  of  signal  failure  or  deteri- 
oration. Single  VOR  stations  automatically  shut  down  and  signal  the  nearest  manned  controlling  facility  that  It  is  off  the 
air.  In  either  case  FAA  maintenance  personnel  are  dispatched  to  the  facility  to  perform  corrective  maintenance.  Since  the 
facility  must  be  reached  at  any  time  of  the  year,  access  roads  are  constructed  linking  the  facility  with  the  local  highway 
system.  ^       ' 

In  addition  to  dealing  with  matters  contained  in  the  GAO  report,  the  AOPA 
Confidential  Newsletter  of  January  1975  states  that  (1)  many  vital  FAA  VOR- 
TACs  (co-located  VOR  and  ultra-high  frequency  tactical  air  navigational  aid) 
have  been  "shut  down  for  routine  maintenance"  in  bad  weather,  which  sounds 
contrary  to  FAA's  goal  of  100  percent  availability,  and  (2)  original  facility  plans 
for  Salmon  provided  for  housing  tube-type  electronic  equipment  whereas  more 
compact  solid-state  equipment  will  now  be  used.  In  the  absence  of  further  details, 
we  are  not  in  a  position  to  comment  on  AOPA's  first  statement.  With  regard  to 
the  second,  a  small  prefabricated  structure  to  house  the  modern,  more  compact 
solid-state  equipment  will  replace  the  concrete  block-on-slab  structure  that  has 
been  the  FAA  standard  VOR/VORTAC  building  for  over  10  years. 

FAN    MARKERS 

The  GAO  report  states  that  the  equipment  costs  of  FAA  fan  marker  projects 
ranged  from  $950  to  $2,500,  while  those  on  non-Federal  projects  ranged  from 
$1^2.50  to  $2,600.  The  costs  cited  by  the  AOPA  newsletter  for  FAA  projects 
($5,600  and  $13,000)  included  installation  costs  which  vary  considerably  because 
of  unique  location  features.  This  is  acknowledged  by  the  GAO  report.  The  report 
also  states  that  the  $13,000  project  contained  unusual  installation  features  be- 
cause of  its  location  in  a  marsh  and  requirements  imposed  bv  the  land  owner. 
The  report  further  states  that  both  FAA  projects  detailed  in  the  report  required 
expensive  land  surveys  not  contained  in  the  state  projects  since  the  states  either 
owned  the  land  or  had  acquired  it  at  no  cost.  The  report  also  quoted  state  officials 
as  saying  that  they  avoided  difficult  or  expensive  projects  where  possible.  For 
safety  reasons  the  FAA  cannot  adopt  the  same  attitude. 

RUNWAY    LIGHTS 

The  GAO  report  states  that  estimated  costs  to  meet  FAA  requirements  for 
runway  edge  lighting  at  Tekamah,  Nebraska,  are  $32,624  whereas  estimated 
State  costs  for  the  same  project  are  $7,964,  a  difference  of  $24,660.  A  comparison 
of  costs  is  misleading  unless  differences  in  the  two  sj^stems  are  analyzed. 
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The  state  installed  ninwaj^  edge  light  system  is  strictly  for  VFR  (visual  flight 
rules)  use.  The  FA  A  does  not  presently  have  a  system  strictly  for  VFR  use. 
Such  a  system  was  eligible  for  Federal  funding  until  1967  when  it  was  discontinued 
Ijecause  of  high  maintenance  costs  as  well  as  the  fact  that  many  airports  which 
had  installed  the  lower  cost  VFR  system  were  being  upgraded  for  IFR  (instru- 
ment flight  rules)  operations  by  installing  MIRLS  (medium  intensity  runway 
lights),  FAA's  IFR  system.  Studies  had  shown  it  to  be  more  economical  in  the 
long  run  to  install  the  more  expensive  MIRLS  when  total  installation  mainte- 
nance costs  over  the  life  exi:)ectancy  of  the  two  systems  were  compared. 

MIRLS  is  suitable  for  both  VFR  and  IFR  operations.  The  major  portion  of 
the  cost  difference  between  the  FAA  system  (INIIRLS)  and  that  being  installed  by 
the  states  (VFR)  is  due  to  FAA's  requirement  that  a  VASI  (visual  approach  slope 
indicator)  costing  $13,000,  be  included.  In  effect,  the  total  cost  is  a  comparis(m  of 
two  different  FAA  lighting  systems  with  one  state  installed  system.  In  addition, 
projects  involving  Federal  funds  usually  cost  more  due  to  the  requirement  to 
comply  with  various  Federal  laws  such  as  the  Environmental  Protection  Act,  the 
LTniform  Relocation  Assistance  Act,  the  Affirmative  Action  Program,  the  Fair 
Labor  Standards  Act,  and  the  Equal  Employment  Opportunity  Act. 

VISUAL  APPROACH  SLOPE  INDICATOKS 

The  GAO  report  states  that  FAA  began  requiring  VASIs  under  its  matching 
grant  program  in  1970  because  statistics  and  accident  studies  showed  that  about 
50  percent  of  general  aviation  accidents  occurred  during  approach  and  landing 
phases  of  flight.  The  AOPA  Confidential  Newsletter  states  that  GAO  investiga- 
tors interviewed  pilots,  who  questioned  FAA's  justification,  especially  in  view  of 
their  cost. 

Because  of  the  high  rate  of  accidents  during  the  approach  and  landing  phase  of 
flight,  it  was  believed  that  some  form  of  vertical  descent  guidance  would  reduce 
such  accidents.  The  VASI  was  the  cheapest  facility  available  to  provide  such 
guidance,  but  problems  were  encountered  in  getting  sponsors  to  request  them. 
Since  VASI's  are  a  VFR  aid  and  airports  do  not  receive  reductions  in  minimums 
due  to  their  installation,  there  was  no  incentive  for  them  to  request  such  an  aid 
even  though  a  VASI  provides  for  a  safer  approach.  As  a  result,  it  was  decided  to 
include  them  as  part  of  the  runway  edge  light  system  as  the  only  practical  way  to 
achieve  their  installation.  We  cannot  comment  on  statements  by  unnamed  pilots 
questioning  their  need.  We  note,  however,  that  the  GAO  report  also  quoted 
pilots  as  saying  the  VASIs  were  very  helpful. 

RUNWAY    LIGHT    FIXTURES   AND    INSTALLATION 

The  GAO  report  states  that  FAA-approved  lighting  fixtures  cost  $70  to  $77 
compared  to  $12  to  $16  for  non-approved  fixtures,  and  the  approved  bulbs  cost 
$2  compared  to  21c  for  non-approved  bulbs  or  traffic-light  bulbs  costing  2o<i 
which  lasted  twite  as  long.  Lamps  and  fixtures  for  a  series-wired  electrical  circuit, 
which  until  August  1974  was  required  on  FAA-api^roved  systems,  are  more 
costy.  However,  this  equipment  provides  a  greater  light  output  and  was  designed 
for  IFR  operations  which  has  higher  light  intensity  requirements  than  those 
VFPv,  systems  installed  by  the  states.  The  FAA  system  was  designed  to  penetrate 
haze,  rain,  dust,  snow,  and  fog.  There  are  some  airports  where  the  lower  cost 
fixture  may  be  adequate;  accordingly,  we  plan  to  develop  standards  for  a  low-cost 
runway  edge  light  system  which  should  be  available  in  October  1975. 

GENERAL    COMMENTS 

As  a  result  of  an  earlier  study  conducted  for  the  Aviation  Advisory  Commission, 
the  FAA  has  entered  into  a  contract  with  a  consultant  for  an  "Analysis  of  (ieneral 
Aviation  Airports  Develoi:)ed  With  and  Without  FAA  Financial  Assistance." 
The  main  objective  of  the  study,  after  comparing  Federal  and  local  standards 
and  the  cost  of  airport  construction  under  each,  will  be  to  make  recommendations 
concerning  airport  design  and  construction  standards  including  fighting  for  general 
aviation  airports.  Since  we  had  originally  developed  these  standards  and  it  could 
be  assumed  that  we  had  a  self-protective  interest,  we  thought  an  independent 
engineering  consultant  could  better  conduct  an  objective  study  in  this  area.  In 
addition,  tests  are  underway  at  FAA's  National  Aviation  Facilities  Experimental 
Center  to  determine  the  suitability  of  runway  edge  lights  using  traffic  signal 
lamps  under  various  weather  conditions. 
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Mr.  Bedell.  Second,  I  represent  northwest  Iowa,  and  one  of  my 
communities,  Sioux  City,  Iowa,  has  been  required  to  have  full-time 
fire  protection  at  the  airport.  And  the  taxpayers  of  the  community 
question  very  much  the  advisability  of  that  t3^pe  of  expense.  I  will 
read  to  you  what  it  says;  it  is  from  the  American  Association  of  Air- 
port Executives  in  a  report  filed  on  July  15,  1973. 

Since  1970,  when  airport  certification  became  the  law  of  the  hmd,  AAAE  has 
y^een  singularly  unsuccessful  in  getting  from  either  the  FAA,  or  the  NTSB  any 
facts  and  figures  that  might  reasonablj^  support  what  we  consider  an  undue, 
almost  emotional  kick  concerning  the  need  for  airport-based  fire  trucks. 

And  it  goes  on  with  some  of  the  statistics  that  they  feel  would 
indicate  this  is  a  very  questionable  ruling. 

My  question  to  you  is,  are  there  hearings  held,  or  anything  of  that 
nature  on  a  ruling  of  that  type,  where  it  would  be  considered  of 
questionable  value  in  terms  of  what  you  are  going  to  get  back  for 
the  expense  involved? 

Mr.  Rudolph.  This  came  under  Section  612  of  the  Federal  Avia- 
tion Act  which  was  added  in  1970  when  Congress  enacted  the  Airport 
and  Airway  Development  Act.  Firefighting  equipment,  of  course,  was 
one  of  the  predominant  features,  and  I  cannot  tell  you  whether,  at 
your  au'port  that  you  speak  of,  there  was  a  public  hearing  held  or 
not.  I  am  not  handling  the  airport  certification  program. 

But  we  do  hold  public  hearings,  and  in  rulemaking  we  do,  in  fact, 
solicit  comments  from  ever3^one,  including  the  Fire-Fighting  Associa- 
tion of  America  and  the  equipment  manufacturers. 

Mr.  Bedell.  If,  in  those  hearings,  the  testimony  would  indicate 
that  in  that  situation  it  was  questionable  whether  it  should  be  done, 
do  you  have  the  authorit}^  to  determine,  then,  making  a  ruling  either 
way  in  such  a  situation,  or  are  your  hands  tied  by  regulations  which 
sa}'  that  you  have  to  issue  such  ruling,  regardless  of  what  happened 
at  the  hearing? 

Mr.  Rudolph.  I'm  going  to  have  to  submit  that  for  the  record 
because  I'm  not  competent  to  respond  to  the  question.  As  I  recall,  in 
the  act  it  called  for  security,  and  it  called  for  firefighting  equipment, 
and  it  called  for  other  programs.  I  ^vill  have  to  submit  that  for  the 
record. 

Mr.  Bedell.  I  think  we  would  also — ^at  least  I  would  like  to  know — 
whether  it  is  as  a  result  of  the  act,  or  a  ruling  under  the  act,  which 
mandates  this  should  have  to  be  done. 

Mr.  Rudolph.  Yes,  I  understand,  Mr.  Bedell.  We  will  submit  that 
for  the  record. 

Mr.  HuNGATE.  Could  you  advise  us,  was  there  a  hearing  held  on 
the  specific  question  that  you  raised  about  having  fire  service  24  hours 
a  day  at  Sioux  City  Airport? 

Mr.  Rudolph.  I  honesth^  can't  tell  you  about  Sioux  City. 

Mr.  HuNGATE.  If  you  could  supph^  that  for  the  record,  whether 
there  was  or  was  not  a  hearing. 

Mr.  Shienbrood.  I  think  I  can  give  you  some  information  on  that, 
although  I  am  not  directly  concerned  with  that  program.  It  is  part 
of  the  airport  certification  program.  The  rule-making  proceeding  was 
a  public  proceeding,  pursuant  to  public  notice  as  described  here.  What 
was  done  was  to  fix  standards  for  airports  according  to  the  amount 
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and  type  of  air  carrier  traffic  that  they  receive.  So,  Sioux  City  wa.  not 
shiVed  out.  As  far  as  I  know,  I  can  say  ahnost  with  assurance  that 
there  was  no  specific  hearing  in  Sioux  City  as  such.  But  the  stancUmls 
that  a7e  incorporated  into  the  rules  and  the  --^^--^^'^^l^'Z'Z 
ments  for  the  amount  of  fire  and  crash  equipment,  are  based  on  the 
^no  m  of  traffic  at  a  particuhir  airport.  Those  standards  were  ii  the 
rulemaking  proceedings,  and  that  was  a  public  procedure  with  oppoi- 

'^'^Ei?V;:^Tg^t  <leal  of  consultation  with  industry,  The  basic 
requirement,  of  bourse,  is  ]>ursuant  to  the  airport  certih^^^^^^^^^^^ 
ment  incorporated  into  the  Federal  Aviation  Act  by  the  1970  A  i  port 
and  Airway  Development  Act.  And  while  that  act  does  not  specific.i 
mention  most  types  of  safety  equipment,  it  does  specifically  mention 
fire  and  rescue  equipment. 

[The  information  requested  follows :] 

Statement  Concerning  the  Establishment  of  the  ^'^^^""'ll^tlTJyTliZ 
AND  Rescue  Equipment  at  Airports,  with  Particular  Reierence  to  the 
Sioux  City,  Iowa,  Airport 

The  requirement  for  certification  of  airports  serving  mrcarri^^^^^ 
the  C\B  was  established  bv  Public  Law  91-2.o8  of  May  21,  19/U.  ^^''^//^^;f'^ 
qi-258  amended  the  Federal  Aviation  Act  of  19.58  by  addmg  a  new  Section  612 
aid  SubsSon  6lS(a)(8).  Under  Section  612  as  -"^"ded  the  Federal  A v-t,^ 
\dministrator  is  empowered  to  issue  airport  operating  certificate^  to  air  carrier 
airDortsand  to  estrblish  minimum  safety  standards  for  the  operation  of  suchair- 
poTt^  Se^Hon  6^0  a  (8)  makes  it  unlawful  for  any  person  to  operate  «n  purport 
servng  air  carriers  certificated  by  the  CAB  without  an  f?n>or  operating  cerhcatg 
or  in  violation  of  the  terms  of  any  such  certificate.  Section  612  provides  that  each 
airport  oSns  certificate  shall  prescribe  such  terms,  conditions  and  limitations 
a  are  r^JasSiabfv  necessary  to  elisure  safety  in  air  ^r-^P^^t^jtiom  Sectum  6  2 
provides  further \,hat  unless  the  Administrator  determines  th;^t.  t  ^ould  be  c^^^^ 
trarv  to  the  oublic  interest,  "such  terms,  conditions  and  limitations  .^hall  inciuae 
but  not  be  liSd  to  terms,  conditions  and  limitations  -latmg  to  the  operati^ 
and  maintenance  of  adequate  safety  equipment,  including  f'^^^sji^^f;:"^. 'f  ^^e 
equipment  capable  of  rapid  access  to  any  portion^  of  the  airport  u^ed  for  the 
landing,  takeoff  or  surface  maneuvering  of  aircratt.  r.  i  i«   fo   ..irnnrt 

In  nromul-ating  the  rules,  regulations  and  standards  applicable  to  airport 
ooe^atS  certSes,  the  FAA  conducted  a  public  rulemaking  proceeding.  It 
Sued  an  Idvauce  Notice  of  Proposed  Rule  Making  in  September  9;)  -^jch 
elicited  a  number  of  public  comments  and  suggestions.  During  this  period  the 
FAA  consulted  extensively  with  airport  operators  and  associations  and  other  per- 
s^ots  interested  in  or  potentially  affected  by  the  airport  certification  requir™^^^^^^^ 
This  was  followed  by  a  Notice  of  Proposed  Rule  Making  issued  m  Ma>  IJ  1 
which  received  extensive  public  comments  from  airports,  ="n^ort  a>>^ociatK^^^^^^  ad 
other  interested  persons.  These  comments  were  further  taken  into  account  ana 
d  scusied  [n  the  preamb  e  to  the  rule  (Part  139  of  the  Federal  Aviation  Regula- 
toTwhich  was'ultimately  issued  in  June  1972.  Subsequent  ^^^^stan  ive  am^^^^^^^^ 
ments  to  Part  139  were  also  accomplished  through  public  ^'^Z^^^!,^  ^".^ '  rJecS^; 
Part  139,  as  initially  issued,  prescribed  a  requirement  f^^^.^^J^^orts  recemn. 
scheduled  service  from  certificated  air  carriers,  such  as  Sioux  C'tA,  ^ith  re.pcct^^^^ 
airport  firefighting  and  rescue  equipment  and  services,  ^^"^«"&  "j ^Jhp  ?i  fii?  and 
for  airport  certification.  Under  this  reguhUion  the  amount  ^^"^  type  of  fie  a  id 
rescue  equipment  at  a  particular  airport  is  determined  from  =^  P^l^li^hed  tmdard 
based  upon  the  size  and  frequency  of  departures  of  aircratt  used  by  air  carner^  at 

'^In'rT^'onse  to  Mr.  Bedell's  inquiry,  it  should  be  state^d  that  no  ''hearings'^ 
were  held  with  respect  to  the  certification  of  the  Sioux  City  A  rport  But  h^^ 
general  provisions  apply  to  Sioux  City  as  an  airport  serving  certificated  air  carm  r^ 
AndThe  FAA  reviewed  individuallj'the  airport  operations  manual  presen  ed  1» 
the  airport  in  connection  with  its  application  for  an  airport  operating  certificate . 
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Airport  Certification— Firefighting  Equipment— Sioux  City,  Iowa 

Mr.  Bedell  inquired  whether   a   hearing   was    held    with  resnppt  fo  th^  « 

ftghtuig  equipment  required  for  certificatfon  of  the  Sioux   cfur    t  ^  ^'■''" 

mmmmmmim 

Public  Law  92-174  of  Nnvpmhor  97    iq7i         u-  I     jj    ,  -^      '  ^^'"  (amended  by 

makes  it  unlawful  for  any  person  to  operate  an  ah-  carrier  airnorfw^^hr.1,/^-^ 
S  Ta^'  '.^'  'tT'-'^-f  '-^^  ^"^1^°^^  °P^r^«"§  eertificrteUnSSsertfon  6*12  tie 

neuvering  of  aircraft  "  i-uiamg,  takeott,  or  surface  ma- 

port   certification  ree^f] .  /on s     Th^^        ^,^^  m  promulgating  the  applicable  air- 

Mr.  HuNGATE.  Thank  you. 

^r^^i^nl''o^rt^^%'''''jT^t^^''''  ^^''''^  "I^  ^ith  one  question.  We 
tont  of  2  f  ^n  .  with  safety  but  according  to  this  report?  there  were  a 
total  ot  2.3  survivable  accidents  with  fire  per  year  in  all  domestic 

the  r'S?  nllh^^r^^  ''c^'  ^■'-  ^^^1^^^^'  ^^  '^-"^hS  :ccord^^\" 

tnen  lepoit  in  the  bioux  City  area,  at  least,  every  time  there  has  been 

concern  of  the  possibility  of  this  sort  of  an  accident    there  has  aT 

^r^^^^  '''tf  ''"''  ''''Z  ^^  ^^^^^^  '^  t^-  planet  ^ll^  .^e 
coming  m  to  land  so  they  were  able  to  get  people  there 

we  do  tr^  rt~f li  ^  f'?  r"^^  ''  ^^''  ^''^  «i^«  «^  it-but  I  think 
Tsafe  fh.t  ^i  ^  ?    *^''^^^^  l^^'^^"'^-  ^'^  '^''^'^  try  to  make  America 

Mr   RudoTp.    M    ^^T^'^^'  '-^'^^^  '^  ^^^^^  everyone,  you  know. 

iMi    KuDOLPH    May  I  give  you  an  example?  At  Los  Ano-eles— Los 

^Hhe'nece^^-v  "f"^^  Airport-which  has  fiUghting  ecpi^>m^^^^^  and 
Kinded    Ihe  nose  wheel,  for  some  unknown  reason,  folded-  we  had  a 

tlidt  accident;  but  the  airplane  was  totally  consumed  by  fire  before 
the  fire  equipment  found  the  airplane         '  ^ 

It  so  happened  that  the  airport  was  shrouded  by  foff  and  the  ^ur- 
rouncing  fire  station  happened  to  be  over  in  the  fog  a?ea 

±5ut  yes;  we  do  have  these  kinds  of  emergencies  when  you  don't 
lave  the  opportunity  to  call  ahead  and  have  the  necessary  cfty  eqiiip- 
ment,  or  county  equipment  available  to  you.  ^  ^ 
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Mr.  Bedell.  It  apparently  2.3  per  year.  . 

Mr.  Rudolph.  I'm  not  sure  what  the  figure  is,  but  if  that  is  tlie 
figure,  I  would  suggest  it  is  probably  correct. 

^Mr.  Shienbrood.  Mr.  Bedell,  we  do  recognize  the  i)roblcm  you 
are  talking  about,  and  there  was  much  consideration  back  and  forth . 
Previously,  we  were  criticized  for  not  requiring  a  fire  equi[)ment 
capability  for  the  airports.  So,  it  is  obviously  a  matter  of  judgment, 
and  I  know  the  FAA  people  looked  at  it  very  carefully  before  coming 
down  with  a  rule. 

Mrs.  Fenwick.  If  the  gentleman  would  yield.'' 

Mr.  Bedell.  Certainly. 

Mrs.  Fenwick.  I  just  have  one  short  question,  ion  said  that  the 
firefighting  groups  and  fire  equipment  companies  testified.  Naturally, 
they  would  be  apt  to  testify  most  urgently  on  behalf  of  more  equqiment 
and  more  personnel.  I  wonder  if  you  also  made  a  point  of  inviting  the 
municii)alities,  and  various  local  civic  groui)s  to  testify? 

Mr.  Weithoner.  Yes;  they  were  notified,  and  they  are  usually 
represented  at  these  hearings  by  the  Association  of  American  Airport 
Executives,  or  people  of  that  type,  trade  associations,  or  industry 
groups.  .    , 

Mrs.  Fenwick.  You  didn't  mention  this,  and  I  was  a  little  worried. 

Mr.  Hungate.  Tlie  Chair  will  adhere  as  close  as  possible  to  the 

5-miiuite  rule.  ^^r^i         t    i 

I  want  to  insert  one  thing  before  going  on  to  Mr.  Colien.  i  almost 
notice  a  recurrent  theme  of  duties  performed  under  acts  of  Congress, 
signed  by  the  President.  That  is  commendable  to  know  where  authority 
comes  from,  and  these  acts  have  legal  basis.  As  far  as  the  Chair  is 
concerned,  however,  vou  hire  a  newspaper  boy  to  deliver  papers,  but 
he  may  throw  them  on  the  roof,  put  them  on  the  porch,  or  throw  them 
in  the  bushes  or  up  in  a  tree.  ... 

I  think  this  is  the  area  with  which  we  are  concerned,  I  think  it  is 
something  more  than  the  fact  there  is  legal  authorization  for  the 
actions;  the  question  is,  how  are  they  taken?  Are  they  taken  witli 
adequate  consideration  not  only  for  safety,  but  of  the  public  and 
particularly  small  business  people. 

Mr.  Cohen?  .         ,        ^       •     i 

Mr.  Cohen.  I  would  like  to  go  back  to  a  question  tliat  I  raised 
earlier  about  the  role  of  the  Federal  Government — specifically  the 
FAA — in  relation  to  small  businessmen  and  how  it  might  affect  them. 
Let  me  give  you  an  example.  Suppose  a  private  concern  has  a  con- 
tract with  the  FAA  to  construct  a  radio  tower  within  1  month,  and 
it  actually  takes  2  months.  The  reason  that  the  job  took  2  months 
is  that  the  steel  for  the  tower  was  furnished  by  FAA,  but  it  was 
misfabricated,  or  was  not  supphed. 

What  is  the  role  of  the  contracting  officer  with  respect  to  ttiat 
private  firm  which  says,  "Wait  a  minute.  There  was  an  $80,000 
overrun  because  the  FAA  supplied  the  wrong  material,  or  no  material 

at  all."?  ,   .  .         ,  ,, 

What  is  the  role  of  the  contracting  officer  advising  tliat  small 

businessman?  i    i       .i    4. 

Mr.  Weithoner.  Well,  I  think  his  first  role  is  to  acknowledge  that 
the  Government  has  some  responsibility. 
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Mr.  Cohen.  Would  he  also  cooperate  fully  and  make  available  all 
records  necessary  to  document  the  contractor's  claim? 

Mr.  Weithoner.  Well,  I  think  the  basic  responsibility  for  providing 
the  records  would  be  on  the  contractor.  We  would  invite  the  con- 
tractor to  submit  the  claim,  and  to  submit  the  documentation  that  is 
needed  to  support  the  claim. 

Mr.  CoHEX.  Suppose  you  have  access  to  tlie  documentation  to 
facilitate  the  resolution  of  the  claim.  Do  you  think  that  is  the  re- 
sponsibility of  the  contracting  officer  to  make  that  available? 

Mr.  Weithoxer.  In  general,  I  would  say,  yes,  it  is;  there  might  be 
some  particular  circumstances  where  it  isn't.  I  think  we  have  to 
watch  a  little  carefull}^  that  we  don't  become  an  advocate  against  our 
own  interests.  But  we  do  have  a  responsibility  to  provide  information. 

Mr.  Cohen.  Even  where  you  have  reason  to  believe  that  the  claim 
has  justification  in  terms  of  misfabrication  of  steel,  or  lack  of  supply? 

Mr.  Weithoner.  I  think  we  should  supply  the  information. 

Mr.  Cohen.  Does  the  contracting  officer  advise  that  individual 
at  that  point  of  his  right  to  have  discovery,  subpena  records,  pose 
or  interrogatories  to  get  that  information? 

Mr.  Fr.\kes.  I  think  that  hypothetical  type  question  isn't  really 
the  real  world.  In  other  words,  the  situation  that  you  described  in 
which  this  steel  was  not  furnished,  was  missing,  "what  have  you, 
certainl}'  the  Government  contracting  officer  should  recognize  the 
liability  and  inform  the  contractor. 

He  also  should  give  him  the  guidance  as  to  how  to  proceed,  and 
get  the  job  done. 

Mr.  Cohen.  You  say  that  is  unrealistic.  Let  me  go  to  an  actual 
case.  I  have  several  letters  here  from  the  FA  A  one  going  iDack  to 
December  5,  1974,  to  the  Honorable  Joseph  McDade,  acknowledging 
his  letter  of  November  25,  1974,  on  behalf  of  a  constituent.  This 
letter,  signed  by  Robert  Stanton,  indicates  that  he  requested  specifi- 
cation and  substantiation  of  the  claim,  and  received  on  November  20, 
1974,  a  detailed  breakdown.  Now,  this  is  dated  back  in  December. 

Now,  let  us  move  forward  to  May  20,  1975.  As  you  will  recall,  I 
asked  you  earlier  about  the  time  period  that  goes  by  before  ultimate 
resolution  of  a  dispute.  On  May  20,  1975,  Congressman  McDade 
wrote  to  the  Acting  Administrator,  trying  to  get  a  decision  on  his 
inquiry.  It  took  the  FAA  10  days  to  even  acknowledge  Congressman 
McDade's  letter — a  simple  acknowledgement  of  a  letter  that  was 
sent  from  one  office  to  another  in  the  District  of  Columbia. 

It  has  been  going  on  now  for  a  year,  and  he  still  hasn't  obtained  a 
decision  out  of  the  FAA. 

Mr.  Weithoner.  I  guess  our  position  is  that  we  do  not  yet  have 
adequate  documentation  on  which  to  make  a  decision.  I  understand 
that  the  firm  will  be  in  our  office  tomorrow. 

Mr.  Cohen.  But  the  question  is,  have  you  been  willing  to  submit 
certain  information  to  that  firm,  records^  which  you  had  available 
that  he  did  not  have  access  to? 

It  is  my  understanding  that  this  information  has  only  recently 
been  made  available  to  him.  Why? 

Here  is  a  small  businessman.  He  is  $80,000  in  the  red  at  this  point 
and,  according  to  Congressman  McDade,  technically  bankrupt.  He 
lias  been  tied  up  for  over  a  year,  and  you  are  still  talking  about  infor- 
mation when,  in  fact,  that  information  is  available. 
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^[r   Weithoxer.  We  did  not  have  all  this  information  available. 

We  bad  some  notes,  which  I  understand  would  be  partially  Ji^^lp/ul. 

Mr.  Cohen.  These  notes  should  have  been  made  available  last 

^  Mr  Fr^kes  Mr.  Cohen,  mav  I  perhaps  respond  to  that.  Going 
back  iust  a  minute,  in  tliis  particular  case,  that  was  a  procurement 
handled  out  of  our  New  York  regional  office,  not  in  Washington. 
We  only  recently  became  aware— at  least  I  just  recently  became  aware 
of  some  of  the  problems  and  the  details  of  it. 

It  is  my  understanding  that  during  the  various  meetings  witii  the 
contractor,  that  the  unavailability  of  the  data  as  far  as  the  number  of 
hours  the  various  skills  that  were  working  and  the  number  of  people 
that  were  working,  et  cetera,  that  we  were  not  aware  that  he  did  not 
have  that  information.  At  the  time  we  became  aware  of  that  we  did 
offer  and  provide  to  them  the  diary  of  the  resident  engineer,  which  did 
have  in  it  some  data  which  would  help  him  support  his  claim. 

Mr  Cohen.  One  whole  vear  has  gone  by  and  because  of  the  lack  ot 
data  or  inadequate  data  on  his  part  to  satisfy  your  requu-ements,  this 
claim  has  gone  unresolved.  ,      ^,,    .  •     i        r 

I  want  to  return  to  a  question  that  the  Chairman  raised  earlier. 
What  is  the  role  of  the  FAA  contracting  officer?  Shouldn't  the  con- 
tract officer  at  FAA  at  some  point  be  independent,  as  opposed  to 
beino-  an  advocate  of  the  Government  in  his  relationship  to  the  con- 
tract'or*^  At  some  point  he  has  to  have  some  independence  and  say, 
"Well  the  Government  isn't  right.  We  are  wi'ong,  and  perhaps  we 
ought'to  furnish  the  necessary  information."  Rather  than  setting  up  an 
adversary  proceeding  to  force  this  individual  to  go  through  an  at- 
torney and  Congressman  to  complain  to  the  FAA  wouldn  t  it  be 
sensible  to  approach  the  matter  in  this  manner? 

I  guess  you  can't  answer.  i     •   •  .     ^-     i      t^ 

M^r  Hungate  I  guess  we  all  have  the  problem  admimstrativeiy.  it 
always  disturbs  me  when  I  get  a  letter,  "Dear  Congressman  can  you 
help  me,  they  are  going  to  hang  my  uncle  on  the  10th  and  1  realize 
it's  the  18th  before  I'm  answering  that  letter.  Usually  that  creates 
new  acquaintances  in  my  office.  When  your  department  gets  a  letter 
from  a  Congressman  that  a  man  and  his  wife  are  broke  they  are  up 
against  the  wall,  and  they  mention  several  thousand  dollars;  it  we 
don't  do  anything  but  say,  "Gee,  I'm  sorry"  it  cou  d  be  answered 
more  quicklv.  Sometimes  it  helps  a  guy  if  you  cry  a  little  when  you 

can't  help  him.  But,  a  10-dav  delay  when  his  family  is  going  broke- 

Mr  Cohen  If  the  gentleman  would  yield.  Here  is  a  situation  where 
the  project  was  completed  August  14,  1974,  and  they  are  still  disput- 
ing what  information  should  be  available ;  and  now  here  it  is  June. 

Mr  HuNG\TE.  I  think  this  is  one  of  the  areas  we  highhght  and 
hope  can  be  tightened  up.  We  feel  that  your  agency  would  want  to  do 

that. 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Hungate.  Mr.  Addabbo? 

Mr.  Addabbo.  Thank  you,  Mr.  Chairman. 

Gettino-  back  to  my  last  question  in  reference  to  your  statement  on 
page  8,  and  once  again  taking  a  scale  from  1  to  10  in  terms  of  your 
rulemaking,  where  would  you  place  economic  costs;  where  would  you 
place  pubHc  interest?  Do  we  deal  with  public  interest  as  satetjr,  or 
safety  separate  from  public  interest;  and  if  safety  is  separate  from 
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public  interest,  where  wiild  you  put  the  three,  economic  cost   public 
interest,  and  safety?  '  ^ 

Mr.  Ferrarese.  Let  nie  try  to  answer  that  question.  In  our  rule- 
maknig  process  we  do  consider  the  economic  impact  to  the  user  the 
pei-son  who  is  gomg  to  be  affected  by  this  regulation.  But  our 'first 
concern,  again,  is  safety. 

Xow,  certahily,  we  can  make  an  airplane  so  safe  that  it  will  never 
crash,  and  it  would  be  so  economically  burdensome  to  the  public 
to  the  industry,  that  you  might  as  well  put  it  in  the  hangar  So   we 
we  have  to  strike  a  balance  here.  "  ' 

We  can  classify,  I  suppose,  regulations  in  two  categories    One  is 
as  Mr.  Rudolph  said  earlier,  the  one  requiring  immediate  and  uro-ent 
attemion   because   any  further  flight   could^prove   disastrous-  That 
Mould  be  an  emergen cy-t3^pe  of  regulation.  ' 

The  other  is  a  regulation  where  safetA^  can  be  improved  because  of 
improved  technology,  or  because  of  incidents  or  accidents  that  have 
come  to  our  attention.  But  this  isn't  so  urgent  that  we  have  to  ctq  out 
with  an  emergency  regulation,  so,  we  issue  a  Notice  of  Pro'posed 
Kulemakmg.  ^ 

Mr.  Addabbo.  You  are  talking  in  generalities.  In  promuloatino- 
your  rules,  what  is  primary?  The  cost  to  the  airlines  or  the  publiS 
interest?  1  am  simply  asking  what  is  most  important  to  the  Fa\  the 
economic  costs  to  the  airiines,  the  industrv,  or  the  impact  upon  the 
public  interest,  the  people  to  be  served,  including  the  people  on  the 
ground?  "  ^ 

Mr.  Ferrarese.  The  most  important  thing  is  the  public  interest 

Mr.  Addabbo.  That  is  the  most  important. 

\Ir.  Ferrarese.  Yes,  sir;  which  of  couree  is  safety. 
i^'/?^^^®°-  ^^  ®^^™®  strange  to  me  that  in  most  of  the  regulations 
we  hnd  the  greatest  stress  is  put  on  the  economic  interest.  As  a  matter 
ot  tact,  I  placed  a  statement  in  the  Congressional  Record  several 
months  ago  that  the  FAA  is  so  interested  in  costs  that  it  estimated 
that^somethmg  wasn't  feasible  because  it  was  going  to  cost  29  cents- 
tliat  s  how  much  concern  you  have  for  the  economic  interest 

.  Kv 'J'J'li'"'''™  ^^'^  qVestion  of  safety.  Now,  ^^ithin  the  FAA  vou 
Jime  1974  Aviation  Safety,  I  believe,  about  a  year  ago, 

Mr.  Rudolph.  Two  ^^ears  ago. 

Mr  Addabbo.  And  you  place  great  stress  upon  safety.  I  have  had 
a  study  made  and  the  GAO  now  reports  to  me  that  from  the  time 
that  olhce  was  established  in  June  of  1974,  to  December  of  1974  vou 
had^no  meetmgs  with  the  public  during  that  period.  Is  that  a' true 

Mr.  Rudolph.  My  particular  office,  which  I  am  the  representative 

01---I   have   under  me    the   Flight  Standard   Service   and   Securitv. 

wmie  1,  m  my  particular  office,  have  had  meetings,  informal  meetings 

with  the  public-no  formal  meetings— but  there  have  been  informal 

Af  "^?  ^-^  ^^^^  services  under  mv  direcrion 

Mr.  Addabbo.  And  you  have  never  taken  the  opportunitv  to  sit 

fLo^  v^  .?''  ^'"^^1"'  hearings,  meeting  with  the  public^t  any 

h2V      r'  -""^  ^^^^'''^  ^^?^^  '"  -«i"g  to  make  the  final  decision;  they 

TJrLZ    ^iT''^^  discussions,  but  you  are  going  to  make  the  final 

pubr  ?  ^^''''  ''''^  hearings,  have  any  meetings  w^th  the 
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Mr.  Rudolph.   Yes,  I  have. 

Mr.  Addabbo.   You  have  what? 

Mr.  Rudolph.  I  have  sat  m  on  pubhc  meetings. 

Mr.  Addabbo.  When  was  that? 

Mr.  Rudolph.  The  Industry  Review  Conference  was  a  big  one, 
that  was  an  8-day  meeting  in  December  of  1974. 

Mr.  Addabbo.  Where? 

Mr.  Rudolph.  Right  here  in  Washington. 

Mr.  Addabbo.  Where  was  that? 

Mr.  Rudolph.  Right  here  in  Washington,  in  December. 

]Mr.  Addabbo.  That  just  happens  to  be  right  after  the  study  was 
made. 

Again,  this  subcommittee  is  interested  in  the  pubhc  interest,  and 
IH-imarily  at  this  time  in  the  investigation  of  small  business.  In  the 
study  I  have  had  made  by  GAO  I  will  give  you  just  four  fast  categories, 
and  I  am  wondering  whether  that  shows  a  true  concern  for  small 
business  and  the  public  interest. 

The  Associate  Administrator  for  Air  Traffic  and  Airway  Facilities 
for  the  year  1974  held  88  meetings.  Of  the  88  meetings  45  were  with 
the  aviation  industry;  11  with  airlines;  3  with  airport  operators;  13 
with  foreign  aviation  interests;  3  with  pilots  and  j)ilot  associations; 
6  \\dth  aircraft  owners  and  operators.  City  and  county  officials,  none; 
consumer  groujis,  none. 

Director  of  Fhght  Standards,  90  meetings.  Aviation  industry,  39; 
airlines,  18;  foreign  aviation,  9;  city  and  county  officials,  none;  con- 
sumer groups,  none. 

Associate  Administrator  for  Airports,  Director  of  Airport  services, 
total  meetings,  70.  Aviation  industry,  13;  airlines,  3;  24  with  airport 
operators.  City  and  county  officials,  13;  consumer  groups — we  finally 
find  it — three. 

Associate  Administrator  for  Policy  Develojjment  and  Review,  79 
meetings;  29  with  the  aviation  industry;  10  with  the  airlines;  8  with 
the  airport  operators;  4  with  foreign  aviation  interests;  aircraft  owners 
and  operators,  6;  consumer  groups,   1. 

Now,  is  this  looking  for  the  interest  of  the  small  business,  the 
public  interest,  or  is  this  looking  at  the  interests  of  big  business? 

Mr.  Rudolph.  Well,  I  can't  speak  for  the  Associate  Administrator 
for  Air  Traffic  and  Facilities.  But  I  call  to  your  attention,  I  am  not 
sure  whether  GAO  got  all  of  their  information  for  the  period  that  you 
speak  to.  Last  fall  I  personally  met  with  a  general  aviation  group; 
I  personally  met  v/ith  a  helicopter  association;  I  personally  met  with 
the  Experimental  Aircraft  Association  on  two  different  occasions ;  and 
I  personally  have  met  with  about  four  different  foreign  countries 
who  have  asked  for  assistance,  or  bilateral  exchanges,  or  bilateral 
arrangements  and  their  consideration. 

Mr.  Addabbo.  When  were  these  meetings  held? 

Mr.  Rudolph.  The  general  aviation  meeting,  I  believe,  was  in 
September;  the  helicopter  association  was  in  January;  the  airlines 
meetings  were  in  October;  and  the  foreign  countr}^,  I  met  with  the 
Japanese,  I  have  met  with  the  Australians,  the  Italians,  and  the  French 
this  year. 

Mr.  Addabbo.  And  how  about  Americans? 

Mr.  Rudolph.  American  citizens? 
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Mr.  Addabbo.  City  and  county  officials,  did  you  hold  an}^  meetings 
with  them? 

Mr.  Rudolph.  In  the  period  that  you  are  talking  about 

Mr.  Addabbo.  How  about  the  period  up  until  now,  since  you  have 
been  in  office? 

Mr.  Rudolph.  Yes;  since  this  office  has  been  established^and 
I  assumed  the  office  less  than  a  year  ago — I  have  met  with  city  and 
county  officials  on  strictly  an  informal  basis,  on  their  calls.  They 
come  into  the  office,  they  sit  down  and  discuss  whatever  their  partic- 
ular problems  are. 

Mr.  Addabbo.  Well,  if  they  call  upon  you  as  the  Director  of  Safety, 
and  they  represent  a  city  or  county,  I  would  imagine  that  is  an 
official  call;  they  have  a  problem.  They  don't  come  in  to  say  "hello" 
to  vou  unless  the}^  are  personal  friends. 

yir.  Rudolph.  Well,  there  is  a  difference,  Mr.  Chairman,  between 
a  formal  conference  which  is  published  in  the  Federal  Register,  and 
an  informal  meeting  where  a  city  or  county  official  calls  and  asks  if 
he  and  his  representatives  can  come  in  and  discuss  their  particular 
problems. 

Mr.  Hungate.  Would  the  gentleman  from  New  York  yield? 

Mr.  Addabbo.  I  yield. 

Mr.  Hungate.  What  period  was  covered  there? 

Mr.  Addabbo.  The  period  that  was  covered  was  from  June  1974 
to  December  of  1974;  there  were  no  meetings,  public  meetings  during 
that  6-month  period. 

Mr.  Hungate.  I  can  understand  how  the  situation  to  which  the 
witness  referred  to  might  liappen,  that  there  would  be  informalities, 
and  perhaps  that  wouldn't  be  picked  up  there. 

It  certainly  is  different,  and  because  there  is  a  difference  it  would 
raise  a  question.  Perhaps  such  formal  hearings  should  not  be  scheduled 
in  certain  minimal  interludes  just  to  jog  these  people,  so  that  out  of 
the  90  meetings  some  of  those  who  wouldn't  specifically  think  about 
it  or  know  they  had  a  specific  problem  would  be  contacted. 

Mr.  Rudolph.  I  would  also  like  to  add,  Mr.  Chairman,  that  the 
Administrator  has  held  what  he  has  called  meetings  with  various 
aviation  community  groups;  and  any  number  of  those  took  place  last 
year,  where  the  Admhiistrator  in  fact  himself  was  the  chairman,  and 
the  Associate  Administrators,  including  the  Service  Directors,  attended 
these  meetings,  to  exchange  from  the  community  their  ideas  and 
understand  their  problems. 

Mr.  Hungate.  We  need  to  move  on  to  Mrs.  Fenwick.  Are  you  sug- 
gesting that  the  report  issued  by  the  GAO  is  in  error? 

Mr.  Rudolph.  These  figures  as  given  here  of  my  office,  as  I  under- 
stand them  from  my  office,  are  not  representative  of  what  took  place 
in  my  office. 

Mr.  Hungate.  But  if  these  figures  relate  to  formal  meetings,  would 
they  be  coiTect? 

Mr.  Rudolph.  Formal  meetings  would  have  to  be  those  that  I 
classify  as  scheduled  in  the  Federal  Register,  versus  those  who  have 
called  in  and  established  meetings. 

Mr.  Hungate.  Pardon  me,  I'm  imposing  on  time. 

Mr.  Addabbo.  I'm  not  going  to  press  this  further,  that  is  for 
Government  Operations.  On  the  question  of  public  interest  vis-a-vis 
the  economic  cost.  FAA  is  presently  studying  the  possible  introduction 
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of  the  Concord  to  Dulles  and  JFK  in  New  York.  Environmental 
reports  show  that  vibration,  noise  vibration,  et  cetera,  and  air  polhi- 
tion,  will  cause  damage  to  those  on  the  ground.  There  is  proven 
testimony  that  items  will  fall  off  shelves  from  the  vibration,  et  cetera. 

Is  that  question  of  public  interest  going  to  be  taken  into  considera- 
tion when  you  decide  whether  or  not  to  allow  the  Concord,  the  SST, 
to  land  in  the  United  States? 

Mr.  Rudolph.  The  Administrator  will  take  into  consideration  the 
public  interest. 

Mr.  HuxGATE.  I  would  assume  that,  as  you  have  testified,  there  are 
informal  meetings  with  interest  groups,  whether  it  is  the  public, 
consumers,  or  what,  that  would  not  be  reflected  by  these  statistics. 

Mr.  Rudolph.  That  is  correct. 

Mr.  HuxGATE.  But  I  would  further  assume  that  the  90  groups 
listed  in  the  statistics  would  also  have  infoi-mal  meetings.  So,  I  expect 
the  figures  would  still  balloon  at  roughly  the  same  percentage,  except 
vou  can't  balloon  nothing. 

Mr.  Rudolph.  I  would  appreciate  the  opportmiity  of  furnishing 
the  committee  all  of  the  meetings  held  with  various  aviation  commu- 
nity groups  for  the  period  that  you  might  state,  as  far  as  the  Associate 
Administrator  for  Safety's  office  is  concerned,  and  the  office  under 
his  direction. 

Mr.  HuxGATE.  I  think  we  appreciate  having  this  precise  period 
covered  by  the  questions  of  the  gentleman  of  New  York,  Mr.  Addabbo. 
I  would  like  to  further  state  that  when  I  go  informal  wth  one  group, 
I  want  to  go  informal  with  everybody.  So,  I  don't  want  to  count  the 
formal  meetings  with  one  group  against  the  informal  with  another. 
I  want  the  formal  and  informal,  please. 

Mr.  Rudolph.  OK. 

Mr.  Addabbo.  A  category  breakdowai,  >Mr.  Chairman,  if  we  could, 
individuals,  private  industry,  the  airline  industry,  et  cetera. 

^Ir.  HuxGATE.  What  would  be  a  reasonable  time  in  which  to 
furnish  that  information? 

Mr.  Rudolph.  Oh,  I  imagine  I  can  put  that  together  in  2  or  3  days. 

Mr.  HuxGATE.  Without'objection,  that  information  will  be  duly 
filed  with  the  subconunittee  on  or  before  June  26th;  and  counsel  is 
instructed  to  advise  the  Chair. 

[The  matericil  requested  f ollov/s :] 

Participatiox  in  ^Meetings  by  Associate  Administrator  for  Safety 

The  following  general  classification  indicates  the  meeting  in  which  the  Associate 
Administrator  for  Aviation  Safetv  participated  during  June  through  September 
1974. 

The  classifications  used  may  overlap  somewhat  and  are  not  precise,  but  generally 
follow  the  classification  used"  in  the  GAO  report  referred  to  in  this  hearing.  The 
meetings  were  follows: 

Aviation  industr j^ 19 

Airlines 4 

Airports - 

Pilot  associations ■"> 

Aircraft  owners  operators 4 

City  county  official 

Consumer  groups - 

Others  (consultants,  news  media,  schools,  etc.) (J 

Some  of  the  groups  classified  otherwise  are  also  "consumer  groups"  in  the  sense 
that  they  are  users  of  FAA  services  or  affected  by  FAA  regulations. 

5S-99S — 75 3 
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Mrs.  Fenwick? 

Mrs.  Fenwick.  I  am  very  happy  that  the  qiiestiomng  devek)ped 
two  pomts  I  was  concerned  about.  Fhst,  the  empahsis  m  the  testimony 
on  rncetmgs  with  those  who  furnish  equipment  and  services,  rather 
than  wdth  the  general  pubhc;  and,  secondly,  the  adversary-  position 
of  the  FAA.  Even  in  the  final  response  I  did  notice  that  you  spoke 
Government  recognizes  that  the  interest  of  the  agency  is  not  to  protect 
ao'ency — in  the  sense  of  being  imwilling  to  admit  a  mistake  that  may 
cost  tile  agency  a  little  money,  instead  of  costing  the  small  business  a 
little — but"  in  the  interest  of  justice.  This  is  the  onh'  public  interest 
we  all  ought  to  have. 

I  don't  know  how  we  can  move  on  that.  But  I  think  there  is  alwa3^s 
a  tendenc}^  in  a  department — which  is  very  understandable — not  to 
say,  "Yes,  we  goofed,  we  had  a  disappointment  with  the  product" 
because  it  is  considered  somewhat  of  a  blot  against  the  agency.  But 
I  would  consider  it  far  more  a  blot  against  the  agenc}'^  to  conceal 
that  fact  from  a  contractor,  whether  large  or  small.  In  other  words, 
we  must  search  for  justice,  rather  than  exploit  the  advantage  which 
possession  of  full  information  gives  every  agency  over  an  individual. 
Those  are  the  two  points  that  seem  to  me  to  come  through  very  clearh^ 
here. 

I  think  the  public  interest,  the  consumer  groups,  and  the  municipal 
officials  wrestling  with  the  problems  on  the  ground,  have  to  be  con- 
sidered just  as  much  as  the  airlines.  I  think  there  is  a  need  for  the 
Government  to  act  as  a  fair  and  impartial  person,  as  a  counselor  and 
friend  to  the  people  coming  before  them,  with  particular  emphasis 
on  small  business.  I  think  that  is  something  that  cannot  be  stressed 
strongly  enough. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you. 

Now,  do  I  understand  correctly  that  we  have  only  an  Acting 
Administrator  of  the  FAA  at  the  moment? 

Mr.  Rudolph.  Yes,  sir. 

Mr.  Weithoxer.  He  is  the  Deputy  Administrator.  He  was  con- 
firmed in  that  position.  He  serves  as  Acting  Administrator  in  the 
absence  of  an  Administrator. 

Mr.  HuNGATE.  How  long  has  he  been  Acting  Administrator? 

Mr.  Weithoner.  Since  approximately  April  1. 

Mr.  Hungate.  Of  this  year? 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Hungate.  Mr.  Butterfield  held  that  position  previoush"? 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Hungate.  Didn't  he  engage  in  a  good  bit  of  reorganization 
while  he  was  there? 

Mr.  Weithoner.  Yes,  we  have  had  a  substantial  reorganization 
in  headquarters. 

Mr.  Hungate.  Has  that  been  completed,  or  followed  up;  has  that 
reorganization  been  completed? 

Mr.  Weithoner.  Well,  it  was  implemented  roughly  a  year  ago. 
Since  that  time  there  has  been  a  task  force  appointed  by  the  Sccretaiy 
of  Transportation  to  look  at  FAA's  organization  and  safety  operations. 
That  task  force  has  recommend  additional  changes  that  are  now  being 
considered. 
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Mr.  HuNGATE.  When  do  yon  think  wonld  bo  the  date  these  changes 
wonld  be  ruled  on? 

Mr.  Weithoxer.  If  1  were  to  make  an  estimate,  I  would  guess 
sometime  this  sunnner,  perhaps  July  or  August. 

Mr.  HuNGATE.  By  Labor  Day,  perhaps. 

Mr.  Weithoner.  Yes,  sir. 

Mr.  HuNGATE.  And  when  woidd  you  expect  a  full-time  Adminis- 
trator to  be  on  board? 

Mr.  Weithoner.  That's  something  I  wouldn't  want  to  speculate  on. 

Mr.  HuNGATE.  No  idea? 

Mr.  Weithoner.  That  is  a  Pi-esidential  appointment. 

Mr.  HuNGATE.  Was  there  a  Department  of  Ti-ansportation  report 
calling  for  a  good  bit  of  reorganization? 

Mi\  Weithoner.  Yes,  sir,  I  woukl  say  a  good  bit.  That  was  the 
task  force  I  just  referred  to. 

Mr.  HuNGATE.  And  these  suggestions  are  under  consideration  now. 

Mr.  W^EiTHONER.  Yes,  su*. 

Mr.  HiTNGATE.  Thank  you. 

The  trust  fund,  could  you  tell  us  what  the  approximate  amount 
is  that  is  in  that  trust  fund  now,  for  the  most  recent  period  for  which 
figures  are  available? 

Mr.  Weithoner.  1  will  give  you  an  estimate  as  of  the  end  of  fiscal 
3'ear  1975.  I  also  have  the  actuals  for  1974. 

Mr.  Hungate.  That's  good. 

Mr.  Weithoner.  The  1975  estinuite  is  that  we  will  have  a  cumu- 
lative unexpended  balance  of  money  in  the  fund  of  $1,942  billion. 
Now,  there  are  obligations  against  that.  That  is,  we  have  made  a 
commitment  against  the  fund,  we  have  obligated  the  money. 

Mr.  IIuNGATE.  What's  the  approximation  of  that? 

Mr.  Weithoner.  Unconnnitted  funds  would  be  about  $868 
million. 

Mr.  Hungate.  About  50  percent,  or  more,  uncommitted. 

Mr.  Weithoner.  Yes,  sir.  Now,  the  1974  actual  figure;  at  the  end 
of  1974,  we  had  $284  million  unconnnitted,  accumulative  unexpended 
balance  of  $1,534  million. 

Mr.  Hungate.  That  is  approximately  the  same  balance  as  now, 
although  at  that  time  more  funds  were  committed;  is  that  it? 

Mr.  Weithoner.   Yes,  sir. 

Mr.  Hungate.  You  are  estimating  on  this  year.  Now,  that's  the 
l)alance  on  hand. 

Mr.  Weithoner.  All  right,  in  1975  the  estimated  receipts  are 
$1,084  billion. 

Mr.  Hungate.  Receipts  are  $1,034  billion,  and  we  are  going  to 
have  $1.5  billion  left? 

Mr.  Weithoner.  $1.9  billion  imexpended. 

Mr.  Hungate.  Now,  give  me  the  1974  figure,  please. 

Mr.  Weithoner.  Actual  receipts  for  1974  were  $868  million. 

Air.  Hungate.  $868  million,  and  we  had  $1.5  billion  left  over. 
Where  did  the  rest  of  the  money  (;ome  from? 

Mr.  Weithoner.  There  is   a   carryover  from   the  previous  year. 

Mr.  Hungate.  I  see.  Can  you  tell  us  whei'e  the  receipts  came 
from? 

Mr.  Weithoner.  ^'es,  sir.  There  is  a  passenger  ticket  tax.  Eveiy 
time  you  buy  an  airUne  ti';ket,  there  is  a  tax  of  8  percent. 
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Mr.  HuNGATE.  Eight  percent  of  the  ticket  price? 

Mr.  Weithoner.   Yes,  sir,  and  I'll  give  you  the  figures. 

Mr.  HuNGATE.  Pardon  me,  in  other  words,  if  you  are  buying  a 
ticket  that's  $90,  8  percent  of  that  would  be  the  tax. 

Mr.  Weithoner.   Yes,  sir. 

Mr.  Hungate.  And  if  the  ticket  went  to  $150  over  a  10-year 
period,  it  would  be  8  percent  of  the  $150;  that  is  like  a  sales  tax, 
right? 

Mr.  Weithoner.  Right. 

Mr.  Hungate.  Go  ahead. 

Mr.  Weithoner.  Well,  in  1974,  the  receipts  were  $868  million. 
And  $652  million  of  the  $868  million  were  from  passenger  ticket 
tax;  that  is  by  far  the  biggest  element.  I  will  give  you  the  other  majors. 

Mr.  Hungate.  Yes. 

Mr.  Weithoner.  There  is  a  waybill  tax  when  somebody  ships 
something  on  an  air  carrier,  and  that  produced  $42  million. 

Mr.  Hungate.  What  is  that,  a  percentage? 

Mr.  Weithoner.  Yes;  5  percent  of  the  amount  of  the  carrier 
charges  to  haul  something. 

Mr.  Hungate.  You  mean  if  you  ship  something  special  airfreight, 
that  is  5  percent  of  that  bill? 

Mr.  Weithoner.  Yes;  5  percent. 

Mr.  Hungate.  Go  ahead. 

Mr.  Weithoner.  And  then,  the  next  thing  is  a  fuel  tax,  and  that  is 
paid  by  non-air  carriers;  the  man  who  has  his  own  airplane,  for 
example. 

Mr.  Hungate.  This  is  the  private  sector,  or  whatever  you  call  it? 

Mr.  Weithoner.  Yes,  sir. 

Mr.  Hungate.  Or  maybe  the  public  factor,  I  don't  know.  The 
fellows  that  use  those  liUle  grass  strips,  when  they  buy  the  gas, 
they  have  that  tax  on  it. 

Mr.  Weithoner.  Right.  Or  on  a  General  Motors-owned  DC-9, 
privately  owned. 

Mr.  Hungate.  I  see. 

Mr.  Weithoner.  And  that  produced  $06  million. 

Mr.  Hungate.  And  that  tax  is  what? 

Mr.  Weithoner.  It's  7  cents  per  gallon  of  fuel. 

Mr.  Hungate.  That  is  a  Federal  tax. 

yir.  Weithoner.  Yes,  sir. 

]Mr.  Hungate.  Do  some  of  the  States  have  taxes? 

Mr.  Weithoner.  I  don't  know. 

Mr.  Hungate.  I'm  sorry,  go  ahead. 

Mr.  Weithoner.  There" is  an  international  passenger  tax  on  depar- 
tures, that  is  $.3.  If  you  buy  a  ticket  to  go  to  London,  it's  a  flat  $3; 
and  that  came  to  $60  million. 

There  is  an  aircraft  use  tax  that  is  a  minimum  of  $25  per  aircraft, 
and  it  goes  up,  depending  on  the  size  and  the  weight  of  the  aircraft. 

Mr.  Hungate.  Is  that  on  commercial  planes,  or  all  planes? 

Mr.  Weithoner.  That's  on  all,  and  that  produced  $21  million. 

ISIr.  Hungate.  Pardon  me,  what's  the  range  on  that;  there  is  a 
$25  minimum,  what  would  be  the  maximum? 

Mr.  Weithoner.  I  don't  know.  It  goes  up  to  several  thousands  of 
dollars,  but  I  don't  know  how  high. 
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Mr.  HuNGATE.  Could  we  get  that  information,  perhaps?  You 
know,  3^ou  have  an  open  cockpit  engine,  and  it's  $25;  and  then  jou 
have  a  jumbo  jet. 

Mr.  Shienbrood.  That  is  actually  based  on  the  weight  of  the  air- 
craft. It's  2  cents  a  pound  for  non-jet  aircraft  for  each  pound  in 
excess  of  2,500  pounds,  and  it's  3.5  cents  for  each  pound  of  jet  air- 
craft. That  refers  to  the  maximum  certificated  takeoff  weight. 

Mr.  HuNGATE.  What  is  the  reason  given  for  the  distinction  between 
jet  and  non jet? 

Mr.  Shienbrood.  I'm  not  certain  I  know. 

Mr.    HuNGATE.  It's    taxes. 

Mr.  Shienbrood.  Yes.  It's  part  of  the  Internal  Revenue  Code. 

Mr.  Weithoner.  And  there  is  a  tax  on  aircraft  tires  and  tubes,  as 
there  is  on  automobiles.  That  produced  $1  million. 

Mr.  HuNGATE.  What  is  that  percentage,  please? 

Mr.  Weithoner.  It  is  very  small;  I  don't  know  the  amount. 

Mr.    HuNGATE.  All    right. 

Mr.  Weithoner.  And  then  there  is  interest  on  the  investment. 
The  money  in  the  trust  fund  is  invested  by  the  Secretary  of  the 
Treasury,  and  he  pa^^s  back  into  the  fund  interest.  In  1974,  that  was 
$28  million. 

Mr.  HuNGATE.  We  are  getting  down  to  social  security. 

Mr.  Weithoner.  In  1975,  it  will  be  $94  million  because  of  the 
balance    going    up. 

Mr.  Hungate.  Now,  the  funds  are  there  and  are  administered  by 
whom?  If  I  want  some  of  the  money,  whom  do  I  have  to  see? 

Mr.  Weithoner.  If  you  are  a  city  in  Missouri,  you  might,  for 
example,  apply  for  a  grant  under  our  airport  development  aid  pro- 
gram; and  the  Federal  share  of  that  project  would  come  out  of  that 
trust  fund.  The  fund  finances  three  different  kinds  of  things.  One  is 
airport  development  grants;  another  is  a  research  and  development 
project,  which  we  would  either  do  ourselves,  or  contract  for;  and  the 
third  would  be  a  piece  of  equipment. 

Mr.  Hungate.  What  I  meant  was,  is  there  one  man  that  does  this 
or  is  there  a  board  of  six?  If  there  is  a  board,  how  are  they  appointed? 

Mr.  Weithoner.  Well,  it  is  administered  in  different  parts  of  the 
agency.  The  agenc}^  draws  on  the  fund,  subject  to  congressional 
appropriation.  Last  year,  for  example.  Congress  appropriated  $227 
million  out  of  the  trust  fund  for  procurement  of  equipment ;  and  then 
we  buy  it  through  our  regular  contracting  operations. 

Mr.  Hungate.  If  somebody  applied  for  one  of  those  grants,  is 
there  a  board,  someone  that  sits  on  that? 

Mr.  Weithoner.  No,  sir.  You  apply  for  a  grant,  if  you  are  a  city, 
to  the  regional  office  of  the  FAA;  and  most  of  the  grants  are  handled 
right  there. 

"Mr.  Hungate.  All  right.  Now,  I'm  in  a  region — how  many  regions? 

Mr.  Weithoner.  Eleven  regions. 

Mr.  Hungate.  How  do  I  know  how  much  money  I'm  going  to 
have  in  a  region? 

Mr.  Weithoner.  The  law  on  the  grant  program  provides  a  formula 
for  the  distribution  of  funds  by  States,  and  by  passenger  enplanement 
activity. 
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Mr.  HuNGATE.  And  I  find  that  out  in  fiscal  1974  what  I  get  for  the 
next  3'ear. 

Mr.  Weithoxer.  We  make  what  amounts  to  a  projection  of  what 
will  be  available  in  the  next  year. 

^Ir.  HuxGATE.  Under  a  statutor}'^  formula. 

Mr.  Weithoxer.  Yes,  sir. 

Mr.  HuNGATE.  Now,  you  said  the  ticket  tax  was  w^hat,  7  percent? 

Mr.  Weithoxer.  Eight  percent. 

Mr.  HuxGATE.  Now,  suppose  w^e  decided  that  ought  to  be  10  percent, 
or  5  percent,  how  would  that  change  be  accomplished? 

Air.  Weithoxer.  It  would  come  before  the  Congress.  In  fact,  such 
a  proposal  is  under  consideration. 

Mr.  HuxGATE.  That's  liath^  stated  in  the  legislation? 

]\Ir.  Weithoxer.  Yes,  right.  There  is  an  administration  proposal 
to  reduce  it  to  7  percent.  That  is  part  of  the  larger,  overall  package 
dealing  with  airwa3's  development. 

Mr.  HuxGATE.  I  wonder,  if  you  go  on  a  vacation,  if  3  ou  can  deduct 
that  8  percent? 

Air.  Weithoxer.  I  don't  believe  it  is  deductible,  if  it  is,  I  have 
been  missing  it. 

Mr.  HuxGATE.  That's  all  the  questions  I  have.  Counsel,  do  3^ou 
have  any  questions? 

Mr.  WiTTiG.  I  would  like  to  defer. 

Mr.  HuxGATE.  Mrs.  Fenwick? 

Mrs.  Fexwick.  I  had  no  idea  that  was  going  on.  How  long  has 
this  trust  fund  been  established? 

Air.  Weithoxer.  It  was  established  in  1971. 

Airs.  Fex^vick.  And  in  those  short  A'ears  3'ou  have  accumulated 
over  $1  billion? 

Air.  Weithoxer.  It  builds  up  each  3^ear,  of  course. 

Airs.  Fexwick.  What  is  the  return  on  3'^our  investment? 

Air.  Weithoxer.  It  is  determined  by  the  Secretaiy  of  the  Treasuiy. 

Airs.  Fexwick.  You  have  $28  million  in  that  fund,  and  3^ou  expect 
it  to  go  up  to  $94  million  in  1  3'ear.  What  return  are  you  getting  on 
3'our  investment? 

Air.  Weithoxer.  I'm  not  much  in  mathematics,  but  it  looks  to 
me  like  it  would  be  about  6  percent,  or  a  little  better  for  the  last 
3'ear. 

Airs.  Fexwick.  Do  3'ou  know  what  it  is  invested  in,  what  kinds  of 
things? 

Air.  Weithoxer.  I  do  not  know.  The  Secretary  of  the  Treasur3' 
is  responsible  for  the  investment;  he  invests  it. 

Airs.  Fexa\^ick.  Has  Congress  decided  that  all  these  taxes  are 
mse  and  necessary?  Is  it  by  congressional  action,  that  these  taxes 
have  been  levied? 

Air.  Weithoxer.  Yes,  ma'am,  these  are  all  taxes. 

Mrs.  Fexwick.  With  the  provision  that  it  should  go  into  the  trust 
fund? 

Air.  Weithoxer.  Into  the  trust  fund;  3^es.  And  the  idea  at  the  tmie 
was  that  aviation  was  not  being  developed  as  rapidl3^  as  it  should  be 
developed,  back  in  1970;  and  there  was  a  feeling  there  should  be  more 
mone3^  devoted  to  airport  development;  the  acquisition  of  air  traffic 
control  equipment,  and  the  caiT3'ing  out  of  more  research  to  make  air 
transportation  safer  and  faster. 
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Mrs.  Fenwick.  Has  there  ever  been  any  discussion— and  I'm  think- 
ing about  a  case  in  a  city  I'm  acquainted  with — about  the  problems 
of  the  firefighting  equipnient.  Was  there  any  thought  of  using  some  of 
these  revenues  to  purchase  that  equipment  for  them,  and  relieve  them 
of  hnposing  local  taxes? 

Mr.  Weithoner.  Yes.  As  far  as  the  airport  development  program 
fund,  I  believe  it's  90  percent;  90  percent  of  the  fiiefighting  e(iuipment 
would  be — I'm  sorry,  82  percent  would  be  funded  out  of  this  trust 
fund  for  Sioux  City,  if  they  applied  for  it  and  the  grant  was  approved. 

]Mrs.  Fexwick.  Suppose  they  had  not  applied — would  you  nudge 
them  and  tell  them? 

Mr.  Weithoner.  I  don't  know.  We  would  be  out  there,  telling  those 
cities — Sioux  City — that  to  be  certified,  approved  as  an  air  carrier 
airport,  they  must  have  certain  firefighting  equipment.  At  that  time, 
I'm  sure,  we  would  tell  them  that  it  is  possible  to  fund  firefighting 
equipnient  and  other  security  out  of  the  trust  fund. 

Mrs.  Fenwick.  Thank  you. 

;Mr.  Hungate.  Now,  let's  say  something  like  $800  million  a  year 
in  the  last  couple  of  years  has  been  spent  from  the  fimd,  disbursed 
from  the  fund. 

Mr.  Weithoner.  The  expenditures  in  1974  were  $521  million;  and 
in  1975  it  is  estimated  to  be  $626  million;  that's  cash. 

Mr.  Hungate.  Roughly,  or  as  neaily  accurate  as  you  can  be,  who 
gets  the  money? 

Mr.  Weithoner.  Well,  that  will  be  divided  between  people  buying 
equipment,  grant  recipients;  and  among  people  who  are  conducting 
research  and  development. 

Ml.  Hungate.  What  about  airlines? 

Mr.  Weithoner.  We  have  no  connection  with  subsidy  operations, 
and  the  trust  fund  is  not  connected  with  subsidies.  This  program  is 
administered  by  the  Civil  Aeronautics  Board  and  comes  out  of  the 
general  fund. 

Mr.  Hungate.  You  mentioned  three  categoiies  to  me — I  didn't  get 
the  third. 

Mr.  Weithoner.  One  is  ec|iupment,  or  services,  like  we  bu}'  a  piece 
of  radio,  or  radar. 

Mr.  Hungate.  Or  82  percent  of  it. 

Mr.  Weithoner.  Oh,  I'm  sorry.  I  was  talking  about  the  grant 
program.  If  Sioux  City  applied  for  a  grant  and  we  had  the  money 
available,  we  would  fund,  out  of  the  trust  fund,  82  percent  of  the  cost 
of  the  fii'efighting  eciuipment,  the  fire  trucks  they  need  to  be  approved. 

Mr.  Hungate.  I  thought  there  were  three  different  ways,  one  was 
impro\"emeiit  of  airports  in  cities  and  counties. 

Mr.  Weithoner.  Yes,  and  that  fij-efightins:  equipment  would  be  a  part 
of  it. 

Mr.  Hungate.  How  much  of  the  $500  million  or  $600  million — 
what  percentage  tends  to  go  in  that  direction? 

Mr.  Weithoner.  Well,  the  development  grants  in  fiscal  year  1974, 
actual,  were  $300  million. 

Mr.  Hungate.  And  the  other  categories  in  1974. 

Mr.  Weithoner.  Facility  and  equipment  purchases  weie  $250 
million;  and  research  and  development,  $62  million. 
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Mr.  HuNGATE.  And  what  would  that  be,  that  research  and  develop- 
ment, for  example? 

Mr.  Weithoner.  Well,  a  big  example  would  be  research  carried  out 
by  our  people,  and  by  people  who  contract  with  us  for  the  improve- 
ment, or  the  automation  of  our  air  traffic  control  system;  that  is  by 
far  the  biggest  one. 

Mr.  HuNGATE.  Now,  are  there  other  tax  funds  that  are  handled,  that 
do  not  go  in  the  trust  fund?  In  other  words,  do  you  have  other  taxes 
in  addition  to  the  8  percent  you  have  on  passenger  tickets.  Is  there 
another  4  percent  for  general  funds,  or  any  percentage? 

Mr.  Weithoner.  No  other. 

Mr.  Hungate.  And  there  are  no  other  taxes  collected,  siphoned 
through  your  agency,  rather,  dealing  with  passenger  fares,  airfreight 
shipments,  or  tires? 

Mr.  Weithoner.  No.  sir. 

Mr.  Hungate.  Now  do  you  have  another  general  fund,  is  that  funded 
by  Congress? 

Mr.  Weithoner.  Yes,  sir,  that  is  a  regular  appropriation,  like  for 
most  other  agencies. 

Mr.  Hungate.  And  for  1974  and  1975,  the  best  estimate  you  can 
give  me? 

Mr.  Weithoner.  Well,  in  fiscal  year  1974  the  operations  appro- 
priation would  be  about  $1.3  billion.  That  is  primarily  for  operation 
and  maintenace  of  the  air  traffic  control  and  navigation  system. 

Mr.  Hungate.  Pardon  me  a  moment. 

Mr.  Cohen  inquired  about  a  case  where  you  might  have  issued 
rules  without  public  notice  in  advance.  Could  you  give  me  a  specific 
example    of     a    case    where     that    happened? 

Mr.  Ferrarese.  Yes.  We  recently  issued  an  airworthiness  directive 
on  a  Lockheed  382  airplane,  which  is  the  Hercules  four-engine  trans- 
port because  we  discovered  a  crack  propagating  in  the  rear  spar  at  a 
particular  station.  And  we  had  the  feeling  that  a  continual  exposure 
to  flight  without  an  inspection  would  be  hazardous.  So,  we  issued  an 
airworthiness  directive  that  says  that,  in  effect,  within  the  next  50  hours 
3^ou  must  inspect  the  spar  of  certain  airplanes,  to  determine  if  a  crack 
exists,  and  if  so,  it  must  be  repaired. 

It  is  that  sort  of  thing  that  is  done  without  the  benefit  of  notice 
of  rulemaking. 

Mr.  Hungate.  Well,  I  suppose  on  that  you  don't  get  much  contest. 

Mr.  Ferrarese.  Hardly  ever,  but  we  do  sometimes.  There  are  some 
who  will  put  up  a  holler  because  in  their  opinion— — • 

Mr.  Hungate.  That  the  defect  is  not  serious. 

Mr.  Ferrarese  [continuing].  Or  that  we  could  go  a  longer  period 
of  time  beyond  the  50  hours.  In  this  particular  case  we  had  complete 
agreement  of  Lockheed. 

Mr.  Hungate.  Suppose  you  give  me  a  50-hour  notice  and  I  dis- 
agreed with  it.  What  remedy  would  I  have? 

Mr.  Ferrarese.  Well,  the  only  thing  you  could  do  in  a  case  like 
that  is  to  petition  the  Administrator  for  reconsideration. 

Mr.  Hungate.  Within  the  50  hours? 

Mr.  Ferrarese.  Well,  yes,  of  course. 

Mr.  Hungate.  Now,  I  notice  in  your  testimony  that  3^ou  have  the 
administration,  operation,  and  development  of  Washington  National 
and  Dulles. 
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Mr.  Weithoner.  Yes,  sir. 

Mr.  HuNGATE.  And  you  have  other  safety  requirements  which 
would  extend,  I  take  it,^at  least  nationally. 

Mr.  Weithoner.  Yes.  Our  traffic  control  responsibilities  are  na- 
tional. We  only  operate  two  airports,  but  we  are  responsible  for  the 
total  operation,  that's  the  two  you  mentioned. 

Mr.  HuNGATE.  Counsel? 

Mr.  WiTTiG.  I  only  have  two  questions,  procedural  questions  in- 
volving contract  disputes.  As  I  understand  it,  there  is  a  difference  in 
the  procedural  discovery  right  before  and  after  the  contracting  officer 
actuallv  makes  a  decision  as  to  a  particular  claim  by  a  contractor. 
What  are  the  differences  in  discovery  right  and  that  sort  of  thing 
before  and  after  a  decision  has  been  made  by  the  contracting  officer 
on  a  specific  claim? 

Mr.  Frakes.  Prior  to  the  time  of  decision  of  the  contracting 
officer — again,  I  would  like  to  say  that  as  far  as  we  are  concerned, 
FAA-wiset  we'  trv  to  understand  the  problem  and  resolve  the  dispute 
at  this  ])oint  in  time ;  and  we  make  available  to  him  any  information 
that  we  have.  I  don't  know  of  any  that  we  wouldn't  make  available 
to  him  if  he  asked  for  it,  or  if  we  thought  it  was  of  benefit  to  him. 

However,  formallv,  after  his  decision,  the  contracting  officer's 
final  decision — and  assuming  again  the  contractor  is  not  in  agreement, 
there  is  a  dispute — the  contracting  officer  in  making  that  decision 
advises  him  of  his  rights,  and  the  procedures  to  appeal  his  decision 
if  he  feels  he  wants  to.  And  at  that  point  of  time  it  is  moved  out  of  the 
FAA  and  in  the  Contract  Appeals  Board.  They  have  various  procedures 
for  handling  the  appeal.  That,  again,  is  done  by  the  Contract  Appeals 
Board  and  die  contractor  who  is  appealing. 

Mr.  WiTTiG.  OK,  let  me  back  up  one  step. 

Mr.  Frakes.  Sure. 

Mr.  WiTTiG.  To  state  it  another  way,  what  you  are  telling  me  is,  the 
contracting  officer  has  made  a  decision.  And  then,  after  he  makes  the 
decision,  as  I  understand  the  word  "dispute"— so,  before  the  claim  is 
called  "dispute,"  the  contractor  has  no  specifically  defined  legal  rights 
of  deposition,  interrogatories,  or  discovery. 

But,  what  you  are  telling  me  is  that  the  FAA  is  more  than  willing 
to  provide  that  kind  of  information  that  he  either  requests,  or  the  FAA 
knows  he  would  need  to  develop  a  proper  claim. 

Mr.  Frakes.  Yes,  sir. 

Mr.  WiTTiG.  Now,  second,  after  the  dispute,  the  decision  by  the 
contracting  officer,  then  he  appeals  to  the  board.  What  is  the  dif- 
ference— and  I  realize  we  are  using  legal  terminology,  but  I  would 
like  to  put  it  in  the  record,  lay  it  out— what  is  the  difference  between 
the  right  to  deposition,  interrogatory,  and  discovery  in  the  appeals 
board  ])rocedure,  and  that  which  we  would  normally  be  familiar  with 
in  the  Federal  district  court;  is  there  a  difference? 

Mr.  Frakes.  I'm  not  competent  to  answer,  I  would  have  to  get 
that  from  the  general  counsel.  At  that  time,  when  there  is  a  dispute 
in  the  contracting  area,  that  is  turned  over  to  and  handled  by  the 
general  counsel. 

Mr.  WiTTiG.  Mr.  Chairman,  with  your  permission,  can  we  request 
that  information? 

Mr.  HuNGATE.  We  have  some  other  information  coming  m  here 
the  26th.  Would  that  be  agreeable  that  you  would  check  with  the 
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counsel,  or  the  appropriate  person,  and  provide  a  response  by  that 
date?  Without  objection,  it  is  so  ordered. 

Mr.  WiTTiG.  I  have  one  more  question.  I  have  been  told  that  there 
are  some  things  which  are  immune  from  discovery,  what  is  called 
"privileged."  Now,  Mr.  Cohen  asked  a  question  earlier  relating  to 
this,  and  3^ou  told  him  at  that  time  "trade  secrets"  were  privileged 
and  therefore  could  not  be  discovered. 

Are  there  any  other  sorts  of  materials  that  the  FAA  would  call 
"privileged,"  and  that  therefore  would  not  be  answered  in  deposition, 
interrogatories,  or  discover}"? 

Mr.  Frakes.  In  the  contract  area  perhaps  an  example  would  be  a 
contractor  prior  to  award.  If  anyone  would  ask  for  that,  we  would 
consider  that  privileged  information. 

Mr.  WiTTiG.  Are  there  any  other  exam])les  that  you  could  call  to 
mind,  that  would  be  also  privileged  material? 

Mr.  Rudolph.  In  aircraft  design  proprietary  information  would  be, 
design  features  that  a  particular  manufacturer  comes  up  with;  per- 
formance figures  for  a  particular  vehicle  as  he  designed  it.  That  is  all 
proi)rietary  information. 

Mr.  WiTTiG.  But  A-^ou  would  not  consider,  for  example,  the  figures 
of  a  resident  engineer  on  a  construction  project — and  this  would  not 
be  an  aircraft  production,  but  rather  just  a  procurement  of,  say,  an 
aid  to  navigation,  a  tower  or  something.  You  would  not  consider  the 
resident  engineer's  records  of  the  job  to  be  privileged. 

Mr.  Frakes.  No,  sir. 

Mr.  WiTTiG.  Thank  you  very  much,  Mr.  Chairman,  I  have  no 
further  questions. 

Mrs.  Fenwick.  I  have  one  more  question. 

Mr.  HuNGATE.  Mrs.  Fenwick? 

Mrs.  Fenwick.  You  spoke  of  an  appropriation  of  SI. 3  billion  for 
operation  and  maintenance.  Are  there  any  other  ai)propriations? 

Mr.  Weithoner.  Yes,  ma'am,  the  three  that  I  referred  to,  that  are 
appropriated  out  of  the  trust  fund. 

Mrs.  Fenwick.  No. 

Mr.  Weithoner.  Out  of  the  general  fund? 

Mrs.  Fenwick.  Yes. 

Mr.  Weithoner.  There  would  be  three,  or  four  other  relativel}^ 
small  ones.  There  are  two  for  national  ca])ital  airports.  One  for  the 
operation  of  Washington  National  and  Dulles  International  Airports; 
one  for  construction  at  the  W^ashington  National  and  Dulles  Inter- 
national Airports.  And  there  is  one  for  research  and  development  in 
the  regulatory  area.  That  is  a  small  one,  about  $14  or  S15  million  a 
year.  Things  that  are  considered  not  proper  to  be  funded  out  of  the 
trust  fund. 

Mrs.  Fenwick.  What  is  the  total? 

Mr.  Weithoner.  Oh,  I  would  have  to  supply  it;  but  I  would  say 
it  is  less  than  $100  million. 

Mrs.  Fenwick.  Around  $80,  or  $90  million? 

Mr.  Weithoner.  I  am  reluctant  to  guess,  but  I  think  it  would  be 
somewhat  less. 

Mrs.  Fenwick.  So,  the  total  is  close  to  $2  billion  in  an}^  case. 

Mr.  Weithoner.  All  of  the  appropriations  of  FAA  are  close  to 
$2  billion;  yes,  ma'am. 
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Mrs.  Fenwick.  Tii  addition  to  the  $S6S  million  that  you  get  from 
receipts  and  investments. 

Mr.  Weithoner.  No;  that  really  doesn't  come  to  us.  We  are  m 
linancial  terminology  here.  But  out  of  the  trust  fund  in  any  1  year, 
we  would  have  appropriated  more  on  the  order  of  $600  million. 

Mrs.  Fenwick.  Well,  in  1974  it  added  up  to  about  $512.  That  was 
$200  million  for  the  airport  development;  $62  million  for  the  research 
and  development  project — that  makes  about  $512? 

Mr.  Weithoner.  Yes;  $512  million  was  the  appropriat^ion.  Now, 
in  the  development  grant  program,  as  I  mentioned,  what  is  actually 
appropriated  is  the  Vash  to  pay  off  a  grant  that  might  have  been 
made  2  or  3  j'eai-s  ago. 

Mi-s.  Fenwick.  I  understand. 

Mr.  Weithoner.  That  is  the  total,  $512  million  was  appropriated 
out  of  the  trust  fund  in  1974. 

Mrs.  Fenwick.  For  these  three  areas. 

Mr.  Weithoner.  Yes,  ma'am. 

Mre.  Fenwick.  And  the  receipts,  totaling  $868  million  from  the 
various  areas. 

Mr.  Weithoner.  Yes,  ma'am. 

Mi-s.  Fenwick.  And  that  A\ill  rise  this  year  to  $94  million,  the 
estimate  of  the  hives tment. 

Mr.  Weithoner.  The  interest  will  rise  from  $28  million  m  1974 
to  $94  million  in  1975,  that  is  the  projection. 

Mi-s.  Fenwick.  Exactly. 

Mr.  Hungate.  Mr.  Shienbrood,  you  are  from  the  Office  of  the 
Chief  Counsel;  is  that  correct? 

Mr.  Shienbrood.  That  is  correct. 

Mr.  Hungate.  You  would  not  be  in  a  position  to  answer  the  ques- 
tion somebody  had  regarding  interrogatories,  depositions,  and  dis- 
covery procedures  in  the  appellate  part  of  the  agency  compared  with 
a  district  court  proceeding. 

Mr.  Shienbrood.  No.  I  am  not  in  the  procurement  hela.  ihat 
would  be  a  specialized  procurement  problem. 

[Information  subsequently  submitted  by  FAA  follows:] 

Discovery— Contract  Appeals — Privileged  Information 

Appeals  from  decisions  made  by  FAA  contracting  officers  are  heard  by  the 
Department  of  Transportation  Contract  Appeals  Board.  The  rules  of  the  Contract 
Appeals  Board  are  pulilished  in  Part  12-()()  of  the  Department  of  Transportation 
Procurement  Regulations,  41  CFPv,  Part  12-GO.  The  basic  rule  governmg  deposi- 
tions and  discovery  in  cases  before  the  Board  is  set  out  in  section  12-60.212. 
Section  12-G0.2 12(b)  provides 

(b)  Inspeciion  of  ducuments.  For  good  cause  the  Board  may  order  any  party 
to  produce  and  permit  the  inspection  and  copying  or  photographing  of  designated 
documents,  not  privileged,  regarding  any  matter  that  is  relevant  to  the  appeal. 

Section  12-60.216  provides,  in  hearings  before  the  Board,  for  the  application 
of  the  generally  accepted  rules  of  evidence  applied  in  the  courts  of  the  United 
States  in  non-jury  trials.  . 

Under  the  foregoing,  claims  of  pri\ilege  and  requests  for  production  of  informa- 
tion or  documents  bef(«-e  the  Contract  Appeals  Board  would  be  governed  bj' 
essentially  the  same  principles  as  apply  in  proceedings  before  a  District  Court  of 
the  United  States. 

The  cited  rules,  of  course,  do  not  apply  until  an  appeal  has  been  taken  to  the 
Contract  Appeals  Board.  Prior  to  appeal,  however,  the  contractor  would  have 
access  to  FAA  records  at  least  to  the  extent  ])ro\ided  under  the  Freedom  of  Informa- 
tion Act  and  the  applicable  Department  of  Transportation  regulations  published 
at  49  CFR  Part  7. 
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Mr.  HuNGATE.  Thank  you. 

From  time  to  time  we  hear  about  regulations  on  shipping  dogs  and 
other  animals.  Could  you  comment  briefly  on  your  regulations,  and 
reasons  for  it;  and  how  it  operates? 

Mrs.  Fenwick.  I  know  more  about  shipping  dogs  from  England. 

Mr.  Rudolph.  About  3  years  ago  Congressman  Brooks'  sub- 
committee held  a  hearing  on  the  shipment  of  animals.  The  Humane 
Society  and  several  other  groups  representing  the  humane  treatment 
of  animals  presented  a  case.  They  had  all  kinds  of  boxes  and  crates. 
And,  in  fact,  I'm  not  sure  that  a  number  of  the  subcommittee 
members  themselves  did  not  go  out  and  actually  witness  the  handling 
of  some  of  the  animals  that  were  being  shipped. 

As  a  result  of  that  hearing  we  instigated  a  notice  of  proposed 
rulemaking,  and  we  published  the  notice  of  proposed  rulemaking. 
This  covered  crates,  crates  which  would  not  be  crushed,  injuring  the 
animal  in  shipment — or  animals. 

We  also  required  that  the  crates  be  secured  in  the  cargo  hold  of 
aircraft,  it  would  not  tumble  or  roll,  as  had  been  described  by  several 
people.  And  we  also  required  that  a  certain  amount  of  ventilation  be 
made  available  for  the  animal  being  shipped,  or  animals  being  shipped. 

The  rule  finally  takes  effect,  if  I  remember  correctly,  on  October  18 
of  this  year.  I  read  in  the  Congressional  Record  where  Senator  Weicker 
and  Senator  Magnuson  have  introduced  another  bill  which  would  go 
even  further  than  our  regulation  in  the  shipment  and  handling  of 
animals,  placing  the  responsibility  with  the  Department  of  Agri- 
culture to  decide  the  size  of  the  crates,  the  construction  of  the  crates, 
the  amount  of  ventilation  that  is  needed,  the  veterinarian  service 
requirements,  and  so  on. 

Mr.  HuNGATE.  You  wouldn't  put  a  veterinarian  at  Sioux  City 
Airport. 

Mr.  Rudolph.  Well,  I'm  not  sure  about  that,  but  I  think  they  are 
talking  about  a  certificate  for  the  animal,  that  the  animal  is  healthy 
at  the  time  of  shipment.  There  has  been  some  very  inhumane  treatment 
of  animals,  as  I  personally  have  witnessed,  at  any  number  of  airports 
around  the  United  States,  at  my  personal  visits  to  airports  where 
these  animals  have  been  shipped,  or  have  been  received  from  shipment. 

In  any  event,  our  regulations  become  effective  on  October  18  of  this 
year.  It  is  very  peculiar  that  while  we  issued  a  notice  of  proposed 
rulemaking,  the  animal  handlers,  breeders,  shippers,  et  cetera,  did  not 
respond  to  it  with  any  comments  whatsoever.  We  gave  sufficient 
notice,  I  believe.  We  publicized  it  including  press  releases,  and  the 
likes.  We  of  course  put  it  in  the  Federal  Register,  which  makes  it 
official,  but  very  few  people  have  access  to;  but  we  made  certain  that  it 
was  publicized.  And  now  we  are  receiving  quite  a  few  complaints 
from  the  breeders  and  from  pet  shops  and  various  associations  that 
our  regulations  will  in  effect  put  an  embargo  on  the  shipment  of 
animals,  and  that  is  not  our  intent. 

Mr.  HuNGATE.  Were  any  pubhc  hearings  held? 

Mr.  Rudolph.  I  don't  think  we  had  public  hearings  because  no 
one  even  asked  for  a  public  hearing.  In  fact,  we  were  very  surprised, 
Mr.  Chairman,  in  the  lack  of  response  to  the  notice.  In  fact,  there 
wasn't  any  response. 

Mrs.  Fenwick.  Did  you  notify  the  Kennel  Club,  and  the  Gurnsey 
Breeders  Association? 
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Mr.  Rudolph.  Oh,  we  had  all  kinds  of  press  releases — • — 

Mrs.  Fenwick.  Did  you  specifically  notify  them? 

Mr.  Rudolph  (continuing).  And  letters,  but  we  didn't  get  any 
response  to  them. 

Mrs.  Fenwick.  So  often  one  expects  that  by  placing  something  in 
the  Federal  Register,  people  are  going  to  notice,  but  they  don't 
because  many  of  these  Humane  Societies  and  breeders'  associations 
have  no  access  to  the  Federal  Register. 

Mr.  Rudolph.  I'm  advised  we  notified  them  directly. 

Mrs.  Fenwick.  The  other  thing  I  did  want  to  ask,  Mr.  Chairman, 
what  does  the  FAA,  spend  every  year  on  administration,  and  field 
offices,  and  personnel,  and  everything? 

Mr.  Weithoner.  That's  a  tough  one.  Approximately  85  percent  of 
our  operations  appropriation  goes  for  salaries  and  expenses  of  our 
people,  the  majority  of  whom  are  air  traffic  controllers.  So,  I  would 
say  for  personnel  the  cost  in  fiscal  year  1975  would  be  in  the  order  of 
$1  billion. 

Mrs.  Fenwick.  Pei-sonnel,  $1  bilhon;  and  what  would  be  the  rest 
of  it? 

Mr.  Weithoner.  Well,  the  things  that  I  referred  to,  the  grants 

Mrs.  Fenwick.  But  that  comes  out  of  the  trust  fund. 

Mr.  Weithoner.  OK.  The  rest  would  go  for  supplies  and  equip- 
ment. For  example,  we  have  literally  thousands  of  pieces  of  radio  and 
navigation  equipment  that  has  to  be  maintained.  And  each  year  we 
bu.y  perhaps  $25  million  worth  of  parts,  and  things  like  that. 

Mi-s.  Fenwick.  I  undei-stand. 

Mr.  Weithoner.  And  it  goes  for  travel,  rents,  and  comnumi- 
cations  and  contractual  services. 

Mrs.  Fenwick.  The  other  $300  million? 

Mr.  Weithoner.  Yes,  ma'am. 

Mrs.  Fenwick.  So,  the  personnel  would  be  $1  billion,  and  then 
$.300  million  in  equipment  and  supplies. 

Mr.  Weithoner.  Yes,  ma'am. 

Mr.  Hungate.  If  the  gentlelady  would  yield.  As  an  ex-Pfc  it's 
flashed  out  to  me  that  there  are  25  or  30  colonels  and  high-ranking 
people  attached  to  you.  They  are  paid  by  DOD? 

Mr.  Weithoner.  Yes.  Well,  actually,  we  reimburse  the  Depart- 
ment of  Defense. 

Mr.  Hungate.  You  reimbui'se  them  for  the  colonels. 

Mr.  Weithoner.  Yes. 

Mr.  Hungate.  How  did  that  happen  that  we  got  all  these  Army 
officers — no  privates. 

[Laughter.] 

Mr.  Weithoner.  I  got  clear  to  Pfc  myself,  in  2  yeare. 

Mr.  Hungate.  I  did,  too;  there  must  be  ability  here  somewhere. 

Mr.  Weithoner.  It  goes  back  to  the  mid-1950's,  when  there  was, 
for  example,  at  one  time  a  collision  between  a  military  aircraft  and 
civilian.  There  was  concern  on  the  part  of  the  administration  and  the 
Congress  that  we  have  one  system  for  the  operation  of  aircraft  control 
and  navigation. 

So,  the  Federal  Aviation  Act  gives  full  responsibility  to  the  FAA 
and  provided,  in  essence,  that  we  had  to  work  closely  with  the  De- 
partment of  Defense,  so   that  our  system  helped  meet  legitimate 
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defense  requirements  as  Avell.  So  that  we  can  maintain  liaison  Avitii 
tlie  Department  of  Defense,  we  liave  people  from  the  Department  of 
Defense  working  with  iis. 

Mr.  HuNGATE.  So,  in  air  travel  safety  you  have  uniformily  of 
operation,  but  if  the  doors  fall  ofl",  you  go  in  different  directions. 

Mr.  Weithonek.  Well,  for  safety  in  the  sense  of  navigation  and 
air  travel  control,  we  are  together. 

Air.  HuNGATE.  Yes. 

Mr.  Weithoner.  But  the  area  of  construction  of  aircraft  remains 
separate,  that  is  the  Department  of  Defense's  responsibility. 

Mr.  Hungate.  I  think  there  is  another  area  in  which  our  colleague, 
Mr.  AlcCollister  is  more  of  an  authority,  on  the  material  regulation?. 
He  may  have  some  \\ritten  cpiestions  that  he  ma}'  wish  to  propound 
in  this  area. 

We  appreciate  your  attendance  and  assistance  to  us.  I  think  the 
information  furnished  ahead  of  time,  and  the  briefing  that  you  offered 
was  commendable,  at  least  we  know  what  a  wing  is  before  we  start 
the  hearings.  There  has  been  very  good  cooperation. 

One  final  area.  Some  of  these  new  inventions,  R.  &  D.  ]irocedures 
that  are  accepted,  I  guess  they  increase  new  business;  is  that  right? 
Take  the  ground  proximity  device,  does  that  result,  then,  in  brand  new 
business? 

Mr.  Rudolph.  W^ell,  actually  the  ground  proximity  warning 
device  is  being  manufactured,  it  was  first  developed  to  the  point  that 
it  was  acceptable  by  a  comi)any  called  Sunstrand.  Sunstrand  fur- 
nished other  aviation  ecpiipment  to  the  industry.  And  since  Sun- 
strand's  development  and  the  regulation  that  followed,  why,  the 
other  aviation  electronic  manufacturers  have  entered  the  field.  I 
think  there  are  four  of  them  in  the  field  now. 

Mr.  Hungate.  It  has  been  developed  and  accepted  by  the  agency, 
and  then  others  got  in. 

Mr.  Rudolph.  They  got  into  the  act. 

I  must  say  that  it  didn't  develop  a  new  industry,  or  a  new  business 
corporation,  it  was  the  usual  electronic  manufacturers  furnishing 
electronic  equipment  to  the  aviation  industry. 

Mr.  Hungate.  I  think  there  are  no  other  questions  here.  I  want  to 
express  the  appreciation  of  the  sul^committec,  gentlemen,  for  your 
attendance. 

And  we  are  looking  forward,  of  course,  to  some  of  the  information 
that  wall  be  submitted  on  or  before  June  26th. 

[Material  subsequently  supplied  by  FAA  relating  to  questions 
submitted  during  hearing :] 

May  19,  197.5. 
Hon.  James  E.  Dow, 
Acting  Admitiistrator, 
Federal  Aviation  Adviiiiislraiion, 
Washington,  D.C. 

Dear  Mr.  Dow:  As  Chairman  of  the  Subconnnittee  on  Activities  of  Regula- 
tory Agencies  of  the  Committee  on  Small  Business  of  the  House  of  Representa- 
tives, I  am  submitting  the  following  questions  to  the  Federal  Aviation  Adminis- 
tration in  connection  with  the  connnencement  of  the  Subcommittee's  oversight 
of  the  Federal  regulatory  agencies.  It  would  be  greatly  appreciated  if  you  coiild 
provide  the  Subcommittee  with  answers  to  all  of  the  questions  in  writing  by  the 
close  of  business  on  Monday,  June  9,  1975  or  sooner  if  possible. 
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111  -iddition  vou  mav  expect  a  forthcoming  invitation  to  testify  before  the  .-^^ub- 
comnmtee  cm  ThursdaV,  June  19,  1975.  Your  views  will  be  solicited  on  the  agency  s 
SSiTite  relationship  with  small  businesses  and  agency  policy  towards  small 

businesses  organization  chart  of  the  entire  agency 

9  Provfde  short  biographical  sketch  of  the  Administrator,  General  Counsel 
Director  of  Public  Affairs? each  major  division  head,  and  the  director  of  each  major 
..oional  officrThe  sketch  should' pay  particular  attention  to  educational  back- 
ground and  previous  Governmental  experience 

3.  Compile  a  budget  and  personnel  chart  for  fiscal  yeais  1966-197o.  itie  chart 
should  contain  the  following  figures: 

a.  Total  FA  A  personnel; 

h.   Yearly  appropriation  reciuest; 

',  S'Ji^Sj^K'l^'^rivate  management  surveys  of  the  agency  in  t^ 
l-i4' five  years,  please  provide'a  copy  of  the  survey  or  surveys.  Also  provide  any 

^'tlS^^^^SS^S'd^S^plton^f  the  functions  and  workings  of  your  PubHc 

^^r' FxSS'the  agency's  policy  in  dealing  with  small  businesses. 

7  CateCrize  cmnplaint^s  and/or  problems  which  the  agency  has  recently 
encountered  with  smiu  businesses,  i.e.,  difficulty  certain  safety  regulations  may 
h  ve  c-uised   dealings  concerning  major  equipment  procurements,  etc. 

8  Provide  the  latest  copy  of  the  following  Department  of  Transportation 

^"T on ';,^a;Sns^S^rt  II,  Title  I,  Airport  and  Airway  Division  Act  of 

^^I?'0n  member,  rank,  and  positions  of  Armed  Forces  menibers  detailed  to  FAA; 
c    On  rquisSon  wihout  advertising,  of  property  related  to  «»r  navigation; 
d    On  m?mber,  rank,  and  positions  of  Armed  Forces  members  detailed  to  FAA, 
in  evaluation  of  effectiveness  of  such  details; 

e    On  contracts  negotiated  without  advertising.  ■         i      . 

?\vc'ild  appi"ciate%eceipt  of  your  answers  and  accompanying  charts  as  soon 
as  they  are  completed. 
Thank  you. 

Sincerely,  William  L.  Hungate,  Chairman, 

Subcommittee  on  Activities 

of  Regulatory  Agencies. 

Dkp\rtment  of  Transportation, 
Federal  Aviation  Administration, 

Washington,  B.C.,  June  17,  1975. 

^MiZS:^£^^^^U^^^^Actirilies  of  Regulatory  Agencies,  Committee  on  Small 
Business,  House  of  Representatives,    Washington,  U.L.  ,      ,     . 

Df  ^r  AIr  Ch  urm  vn  :  This  is  in  response  to  your  letter  of  Alay  19  to  the  Acting 
Adminrstritor  requesting  a  number  of  items  preparatory  to  a  hearing  scheduled 

't^p;?JL^1S^^^;^^ti^o;ded  me  on  Tuesday,  June  10,  in  company 
with  SherF\ A  representative.;,  to  discuss  with  Mr.  Lynch  and  other  members 
of  \x)i?r  ^ubcJmUt  e?  the  general  scope  and  nature  of  the  hearings  which  the 

SubcLnStee  i"^h^^  As  ar'ranged  with  the  staff,  I  am  prepared  to  make  an 

intunTpi-esentation  on  Tuesday,  June  17,  concerning  the  FAA  organization  and 

^"we'iS;-e  previously  furnished  to  the  Subcommittee  staff  the  materials  respon- 
sive to  items  numbered  1,  2,  3,  o  and  8  except  8e)  of  your  reque^t^of  Maj  19. 
Material  respo^vet^^^  6  and  7  are  enclosed  with  this  letter.  The  remaining 

'"[;em"§o''^-  ™^'S^^sted  copies  of  private  managexnent  surveys  of  the 
a^ncy  We  discu  id  this  item  with  the  staff  members  at  last  Tu^^day's  meeting 
it  was  indicated  at  that  time  that  the  request  pertains  to  any  studies  covering  he 
fLcJk.nrir  operations  of  the  agency  on  an  agencj^-wide  basis  ^  Pf^-^^"^^^  "^^h^ 
effect  of  agency  operations  on  small  business.  As  I  explained  to  the  .taff  at  that 
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meeting,  the  FAA  has  from  time  to  time  had  surveys  and  studies  performing  for 
It  concernmg  particular  phases  of  its  operations,  but  none  covering  its  agencv-wide 
functions  or  pertaining  particularly  to  effects  on  small  business 

Item  No.  8e:  This  item  requested  a  copy  of  the  latest  Department  of  Transporta- 
tion report  on  contracts  negotiated  without  advertising.  We  have  not  included  this 
report  inasmuch  as  it  does  not  relate  to  FAA  procurement.  It  is  a  report  of  the 
Secretary  of  Transportation  pursuant  to  10  U.S.C.  2304(e).  That  statute  deals 
with  procurements  which,  within  the  Department  of  Transportation,  may  be 
pertinent  to  the  Coast  Guard  but  not  to  FAA.  If  the  Committee  desires  to  receive 
this  report  we  will,  of  course,  seek  to  furnish  it. 

I  trust  that  the  material  and  information  furnished  herewith,  together  with  the 
material  previously  furnished,  meets  the  requests  in  your  letter  of  May  19 

In  response  to  your  .separate  letter  of  May  20  to  the  Acting  Administrator,  you 
are  advised  that  I  will  appear  and  testify  at  the  hearing  of  June  19  on  matters 
dealing  primarily  with  agency  organization  and  procurement,  and  Mr  James  F 
Kudolph,  Associate  Administrator  for  Aviation  Safety,  will  appear  and  testify 
on  matters  pertaining  to  safety  regulations  issued  by  the  FAA 
Sincerelj^, 

Charles  E.  Weithonbr, 
-g     ,  ^  Associate  Administrator  for  Administration. 

1.  Please  submit  an  organization  chart  of  the  entire  agency 
Attached  hereto. 
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2.  Provide  a  short  biographical  sketch  of  the  Administrator,  General  Counsel, 
Director  of  Public  Affairs,  each  major  division  head,  and  the  director  of  each 
major  regional  office.  The  sketch  should  pay  particular  attention  to  educational 
i)ackground  and  previous  Government  experience. 

Attached  hereio. 

Federal  Aviation  Administration 

Acting  Administrator  (since  INIarch  1975),  Dow,  James  E.  Appointed:  August 
9,  1974.  Type  of  appointment:  Presidential.  Pay  category:  Statutory  Exec. 
Level  IV.   DOB:  March  1.5,  1921.  SOD:  September  9,  1943.  ' 

biographical  summary 

August   1972  to   August    1974 — Associate  Administrator  for   Administration 
FAA,  Washington,  D.C.,  Special. 

July  1967  to  August  1972— Director,  Office  of  Budget,  FAA,  Washington,  D  C 
GS-17.  e>       >  , 

April  1966  to  July  1967— Deputy  Director,  NASPO,  FAA,  Washington    D  C 
GS-17.  -s       ,      .    ., 

February   1965  to  April   1966— Director,   NASPO,   FAA,    Washington,    D  C 
GS-17. 


SRDS,    and  Supervisory  ATC   Specialist    (General),    ATS,    Washington,    D.C., 
GS-13  thru  GS-  16.  &       >  , 

December  1943  to  November  1956 — ATC  Specialist  (Supervisory)  with  various 
assignments  in  Central  Region,  CAA,  Kansas  City,  Missouri;  Olathe,  Kansas; 
and  Ypsiianti,  ^Michigan,  CAF-4  thru  GS-12. 

EDUCATION 

1943 — B.S. — University  of  Maine.  1966-67 — Princeton  University, 

RECOGNITION  AND  AWARDS 

1966 — FAA  Meritorious  Service  Award. 

1968— DOT  Meritorious  Achievement  Award. 

1973 — Secretary's  Award  for  Meritorious  Achievement. 


Federal  Aviation  Administration 

Associate  Administrator  for  Engineering  and  Development  (presently  Acting 
Deputy  Administrator),  Cochran,  Jefferson  W.  Appointed:  January  1975.  Type 
of  appointment:  Career.  Pay  category:  Special.  DOB:  February  9",  1921.  SCD: 
January  1,  1945. 

BIOGRAPHICAL  SUMMARY 

March  1971  to  January  1975 — Director,  Airway  Facilities  Service,  FAA' 
Washington,  D.C.,  GS-IS. 

March  1968  to  ^Nlarch  1971 — Deputy  Director,  Systems  ^Maintenance  Service, 
FAA,  Washington,  D.C.,  GS-17. 

August  1966  to  March  1968 — Deputy  Director,  National  Airspace  Systems 
Program  Office,  FAA,  Washington,  D.C.,  GS-16/17. 

July  1962  to  August  1966 — Chief,  Systems  Maintenance  Division,  and  Airwav 
Facilities  Division,  Southern  Region,  FAA,  Atlanta,  Georgia,  GS-16. 

October  1961  to  July  1962 — Chief,  Systems  Maintenance  Branch,  Aviation 
Facilities  Division,  FAA,  Southern  Region,  Atlanta,  Ga.,  GS-14/15. 

January  1961  to  October  1961 — Chief,  Maintenance  Engineering  Section, 
Facilities  and  Materiel  Field  Division,  Southwest  Region,  F^AA,  Fort  Worth, 
Texas,  GS-14. 

November  1955  to  January  1961 — Assistant  Chief,  Maintenance  Engineering 
Branch  and  Chief,  Radar  Maintenance  Section,  Facilities  Division,  CAA/FAA, 
Southwest  Region,  Fort  Worth,  GS-12/13. 

November  1954  to  November  195.5 — Electronic  Engineer,  Facilities  Division, 
CAA,  Southwest  Region,  Fort  Worth,  Texas,  GS-11. 

June  1948  to  November  1954 — Engineer-in-Charge  and  Radar  Electronic 
^Maintenance  Technician,  Tinker  AFB,  Oklahonui;  Texas;  Louisiana,  GS-8/11. 

1942  to  1946 — r^Iilitary  service,  U.S.  Army. 
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EDUCATION 

194S—B.S.— University  of  Houston. 
1964 — The  Brookings  Institution. 
19GG — Princeton  Fellowship  Program. 

KECOGNITION  AND   AWARDS 

1972 — DOT  Award  for  Meritorious  Achievement. 


Federal  Avi.\tion  Administratiok 

Federal  Air  Surgeon,  Office  of  Aviation  Medicine  (since  March  197.3),  Reighard. 
Homer  L.,  M.D.  Appointed:  August  1964.  Tvpe  vf  appointment:  Career.  Pav 
category:  Public  Law  85-726.  DOB:  December  1,  1924.  SCD:  January  19,  1951. 

BIOGRAPHICAL  SUMMARY 

August  1953  to  August  1964 — Medical  Officer  (Aviation  Medicine) ;  Chief; 
Medical  Standards  Division;  Special  Assistant  for  Professional  Programs;  Acting 
Civil  Air  Surgeon,  CAA/FAA,  Washington,  D.C.,  GS-13  through  Statutory 
position. 

May  1953  to  August  1953 — Physician — General  Practice,  Bethesda,  Maryland. 

October  1950  to  May  1953 — ^lilitary  service.  Flight  Surgeon,  U.S.  Air  Force. 

July  1949  to  October  1950 — Dispensary  Physician,  Acting  Hospital  Adminis- 
trator, Temple  University  Hospital,  Philadelphia,  Pa. 

EDUCATION 

1945— B.S.— Franklin  and  Marshall. 

1948 — M.D. — Temple  University  School  of  Medicine. 

1950 — USAF  School  of  Aviation  Medicine. 

1961— M.P.H.— Harvard  University  School  of  Public  Health. 

RECOGNITION  AND  AWARDS 

1970 — FAA  ^Meritorious  Service  Award. 


Federal  Aviation  Admixistratiox 

Assistant  Administrator  for  General  Aviation,  Landolt,  Allan  F.  Appointed: 
March  1975.  Type  of  appointment:  Non-career.  Pay  category:  GS-16  DOB- 
June  20,  1925.  SCD:  March  26,  1975. 

BIOGRAPHICAL  SUMMARY 

February  1973  to  March  1975 — Consultant,  National  Association  of  State 
Aviation  Officials,  Washington,  D.C. 

January  1971  to  January  1973 — Director,  Department  of  Aeronautics,  State  of 
Illinois,  Springfield,  Illinois. 

January  1961  to  Present^President/Owner,  Cass  Consumer  Service,  Virginia, 
Illinois. 

January  1958  to  January  1961— Vice  President — Loan  Officer,  Northtown  Bank, 
Decatur,  Illinois. 

August  1954  to  January  1958 — District  Supervisor,  Liberty  Loan  Corporation, 
Decatur,  Illinois. 

October  1950  to  August  1954 — Manager,  American  Investment  Co.  of  Illinois, 
Decatur,  Illinois. 

EDUCATION 

1950 — -B.S. — L'niversity  of  Notre  Dame. 

RECOGNITION  AND  AWARDS 

U)72 — Illinois  Public  Airport  Authority  Association — "Contribution  to  Avia- 
tion Award". 
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1971— Gov.    Ogilvie — State  of   Illinois — "Award  for   Dedicated   Service  and 
Outstanding  Contribution  to  Administration  and  People  of  Illinois". 


Feder.\l  Aviation  Administration 

Director,  Office  of  Civil  Rights,  Watkins,  Leon  C.  Appointed:  December  1972 
Type  of  appointment:  Career.  Pay  category:  GS-16.  DOB:  February  24  1934" 
SCD:  January  26,  1959.  ' 

biographical  summary 

January  1970  to  December  1971— Civil  Rights  Officer  and  Acting  Director 
Office  of  Civil  Rights,  FAA,  Washington,  D.C.,  GS-15. 

July  1967  to  January  1970— Civil  Rights  Officer,  Federal  Highway  Adminis- 
tration, Washington,  D.C.,  GS-13  to  GS-15. 

November  1965  to  July  1967— Recruitment  Review  Specialist,  Office  of  Civil 
Rights,  Department  of  Interior,  Washington,  D.C.,  GS-13. 

August  1964  to  November  1955— Employee  Relations  Specialist,  Bureau  of 
Commercial  Fisheries,  Department  of  Interior,  GS-12. 

June  1963  to  August  1964— Youth  Employment  Program  Advisor  Bureau  of 
Labor  Standards,  Department  of  Labor,  GS-11. 

January  1959  to  June  1963— Vocational  Rehabilitation  Counselor,  D.C  Govern- 
ment, GS-5  to  GS-9. 

March  1958  to  January  1959— Editorial  Assistant,  American  Psychology 
Association,  Washington,  D.C. 

education 

1957 — B.A. — Johnson  C.  Smith  University. 
1962 — M.A. — George  Washington  University. 


Federal  Aviation  Administration 

in^-^^"^  Assistant  Administrator,  Office  of  Information  Services  (since  May 
197o),  Feldman,  Dennis  S.  Appointed:  May  1964.  Type  of  appointment:  Career 
Pay  category:  GS-15.  DOB:  February  22,  ^1922.  SCD:  June  18,  1948. 

biographical  summary 

September  1960  to  May  1964— Chief,  Publications  Division,  Office  of  Infor- 
mation Services,  FAA,  Washington,  D.C,  GS-14. 

March  1951  to  September  1960— Publications  Editor,  United  States  Informa- 
tion Agency,  Washington,  D.C,  GS-13. 

January  1942  to  November  1950— Contributing  Editor,  Time  Magazine 

February  1943  to  November  1945— Military  service,    U.S.  Army  Air  Corps. 

EDUCATION 

1948 — New  York  University,  B.A. 

1948-1949— Teachers  College,  Columbia  University. 


Federal  Aviation  Administration 

Chief  Counsel,  Turner,  Gerard  J.  Appointed:  September  1973.  Type  of  ap- 
pointment: Excepted,  noncareer.  Pay  category:  GS-18.  DOB:  December  4,  1929. 
SCD:  September  13,  1973. 

BIOGRAPHICAL   SUMMARY 

^P/^^^"^^^'"  ^^^^  ^"  September  1973— General  Counsel  and  Vice  President, 
GAC  Corporation,  Miami,  Florida. 

July  1969  to  December  1971— Vice  President  and  General  Counsel,  GAC 
Properties,  Inc.,  Miami,  Florida. 

August  1965  to  July  1969— Associate  Counsel/ General  Counsel  and  Vice 
President,  General  Acceptance  Corporation/ GAC  Finance,  Inc.,  Allentown, 
Pennsylvania  and  Miami,  Florida. 
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June  1963  to  August  1965 — Senior  Associate  Counsel,  Otterbourg,  Steindler, 
Houston  &  Rosen,  New  York,  New  York. 

August  1961  to  June  1963 — Lawyer,  Schneider  &  Turner,  New  York,  New  York. 

May  1956  to  July  1961 — Assistant  Secretary,  New  York  Creditmen's  Adjust- 
ment Bureau,  Inc.,  New  York,  New  York. 

June  1955  to  Alay  1956 — Associate  Counsel,  Otterbourg,  Steindler,  Houston 
&  Rosen,  New  York,  New  York. 

EDUC.\TION 

1947-1951— :\Ianhattan  College— BBA. 
1951-1954— Fordham  University— J.D. 


Federal  Aviation  Administration 

Assistant  Administrator  for  International  Aviation  Affairs,  Cary,  Charles  O. 
Appointed:  August  1965.  Type  of  appointment:  Career.  Pay  category:  Special. 
DOB:  July  10,  1917.  SCD:  February  2,  1957. 

BIOGRAPHICAL    SUMMARY 

July  1963  to  May  1965 — Vice-President,  Hazeltine  Corporation,  Little  Neck) 
New  York. 

January  1963  to  June  1963 — Consultant,  International  Aviation  Service,  FAA, 
Washington,  1).C. 

January  1954  to  July  1963 — Director  of  Sales,  Electronics  Division,  Curtiss- 
Wright  Corporation,  East  Paterson,  New  Jersey. 

Januarv  1949  to  January  1954 — Executive  Secretarj^  Air  Coordinating  Com- 
mittee, Washington,  D.C.,'CAF-15/GS-15. 

May  1946  to  January  1949 — Special  Assistant  to  the  Assistant  Secretary  of 
the  Navv  for  Air. 

July  1944  to  April  1946 — Executive  Assistant  and  Special  Assistant  to  the 
Chairman,  Civil  Aeronautics  Board,  Washington,  D.C.,  CAF-13/14. 

March  1943  to  July  1944 — General  Traffic  Manager  and  Superintendent  of 
Operations,  Alaska  Airlines,  Anchorage,  Alaska. 

1938  to  1943 — Pilot  instructor,  control  supervisor,  traffic  agent,  American 
Airlines. 

EDUCATION 

1937-39 — Northeastern  University  School  of  Business. 
1941-42 — Massachusetts  Institute  of  Technology. 

RECOGNITION    AND    AWARDS 

1968 — FAA  Meritorious  Service  Award. 


Federal  Aviation  Administration 

Deputy  Associate  Administrator  for  Policy  Development  and  Review,  Meister, 
Frederick  A.,  Jr.  Appointed:  November  1974.  Type  of  appointment:  Career. 
Pay  category:   Special.    DOB:   February   18,    1943.   SCD:   December   12,    1966. 

BIOGRAPHICAL    SUMMARY 

April  1973  to  November  1974 — Deputy  Associate  Administrator  for  Plans, 
Office  of  the  Associate  Administrator  for  Plans,  FAA,  Washington,  D.C.,  GS- 
15/16. 

July  1970  to  April  1973 — Senior  Budget  &  Program  Examiner  (Transporta- 
tion)," Office  of  Management  and  Budget,  Washington,  D.C.,  GS-13/15. 

April  1970  to  July  1970 — Chief,  Transportation  Unit,  lUinois  Budget  Bureau, 
Springfield,  Illinois. 

June  1968  to  April  1970— Budget  Examiner  (National  Security  Programs), 
Bureau  of  Budget,  Washington,  D.C.,  GS-11/12. 
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September  1967  to  June  1968— Personnel  Management  Specialist  U  S  Infor 
mat  ion  Agency,  Washington,  D.C.,  GS-9/11.  '      •   • 

September  1966  to  September  1967— Management  Intern,  U.S.  Information 
Agency,  Washington,  D.C.,  GS-9. 

EDUC.VTION 

1961-1962— Hamline  University. 

1962-196.5— University  of  Minnesota,  B.A.  Political  Science. 

1965-1966— University  of  California,  M.A.  International  Relations. 

^,  RECOGNITION    AND    AWARDS 

Phi  Beta  Kappa. 


Federal  Aviation  Administration 

Associate  Administrator  for  Air  Traffic  and  Airway  Facilities,  Flener  Wil- 
liam M.  Appointed:  August  1974.  Type  of  appointment:  Career.  Pay  category 
Special.  DOB:  August  7,  1922.  SCD:  September  4,  1942. 

BIOGRAPHICAL  SUMMARY 

March  1973  to  Aiigust  1974— Deputy  Associate  Administrator  for  Operations, 
FA  A,  Washington,  D.C.,  Special. 

December  1968  to  March  1973— Director,  Air  Traffic  Service,  FAA,  Washing- 
ton, D.C.,  GS-18.  »  » 

April  1968  to  December  1968— Acting  Director,  Air  Traffic  Service  FAA. 
Washington,  D.C.,  GS-17.  '  ' 

_    January  1967  to  April  1968— Deputy  Director,  Airports  Service,  FAA    Wash- 
ington, D.C.,  GS-17/Special. 

February  1966  to  January  1967— Deputy  Director,  Southern  Region,  FA\ 
Atlanta,  Georgia,  GS-16.  »      >         -  , 

July  1964  to  August  1965— Evaluation  Staff;  Staff  Assistant  to  Director, 
Airports  Service,  FAA,  Washington,  D.C.,  GS-14. 

July  1963  to  July  1964— Air  War  College,  Maxwell  Air  Force  Base,  Alabama 

October  1957  to  July  1963— Air  Route  Inspector;  Chief,  Facilities  Operation 
Section;  Assistant  Chief,  Operations  Branch;  Air  Traffic  Division,  FAA  Los 
Angeles,  California,  GS-13/14.  ' 

/nu^'f  ^l  ^^'^^  *°  October  1957— Senior  Controller,  Air  Route  Center;  Assistant 
CAA    GS-nTl^  Center,  Seattle;  Chief,  Air  Route  Center,  Great  Falls,  Montana 

June  1943  to  April  1954— Controller  positions  at  five  control  towers  and  two 
centers,  CAA,  CAF-4  through  GS-10. 

EDUCATION 

1940-1943— University  of  Washington. 
1963-1964— Air  War  College. 

recognition  and  awards 

1962 — FAA  nominee  for  Arthur  S.  Fleming  Award. 
1970— FAA  Meritorious  Service  Award. 
1970 — DOT  Award  for  Meritorious  Achievement. 
1972 — Certificate  of  Achievement. 


Federal  Aviation  Administration 

Associate  Administrator  for  Airports,  Bacon,  Robert  F.  Appointed:  December 
1974.  Type  of  appointment:  Career.  Pay  category:  Special.  DOB:  September  18. 
1919.  SCD:  January  18,  1942. 

biographical  summary 

October  1972  to  December  1974— Director,  Office  of  Aviation  Policy  and  Plans. 
FAA,  W^ishington,  D.C.,  Special. 
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November  1965  to  October  1972— Chief,  Sj'stem  Planning  Division,  Airports 
Service,  FAA,  Washington,  D.C.,  GS-lo. 

April  1965  to  November  1965— Special  Assistant,  Office  of  Director ;_  Program 
Officer,  Development  Programs  Division,  Airports  Service,  FAA,  GS-15. 

Feljruarj^  1965  to  April  1965— Chief,  Financial  Management  Staff,  BNCA, 
GS-15.  ^.  .  ,  ,, 

August  1962  to  January  1965 — Assistant  Director  for  Fmancial  Management, 

BNCA,  FAA,  GS-15. 

Novemijer  1959  to  August  1962— Chief  and  Assistant  Chief,  Program  Manage- 
ment Division,  BNCA,  FAA,  GS-14/15. 

December  1956  to  November  1959 — Assistant  General  Services  Officer  and 
Executive  Assistant,  Office  of  Management  Services,  CAA/FAA,  GS-12/13. 

June  1956  to  December  1956— Contract  Specialist  and  Dcputj^  Chief,  Procure- 
ment Branch,  CAA,  Washington,  D.C.,  GS-12. 

June  1946  to  June  1956— Deputy  Chief,  Supply  Management  Branch;  Chief, 
Contract  and  Orders  Section;  Administrative  Assistant,  Contracts  and  Orders 
Section;  and  Clerk,  Contracts  and  Service  Branch,  CAA,  Anchorage,  Alaska, 
GS-5  through  GS-12. 

December  1941  to  October  1945— Military  service— L.S.  Army. 

EDUCATION 

1941— B.A. — Lake  Forest  University. 

RECOGNITION   AND  AWARDS 

1971 — FAA  Meritorious  Service  Award. 


Federal,  Aviation  Administeation 

Acting  Associate  Administrator  for  Engineering  and  Development,  Israel. 
David  R.  Appointed:  October  1974.  Type  of  appointment:  Career.  Pay  Category: 
PL-31.3.  DOB:  March  21,  1927.  SCD:  April  14,  1966. 

BIOGRAPHICAL  SUMMARY 

December  1970  to  October  1974— Director,  Office  of  Systems  Engineering 
Management,  FAA,  Washington,  D.C.,  PL-313. 

October  1966  to  December  1970— Deputy  Director  of  Defense  Communications 
Planning  Group,  Naval  Observatory,  Department  of  Defense,  Washington, 
D.C.,  GS-18.  ^    __  ^ 

November  1958  to  October  1966— Technical  Director,  The  MITRE  Corpora- 
tion, Bedford,  Massachusetts. 

June  1949  to  November  1958— Department  Head,  Digital  Computer  Lab  and 
Lincoln  Lab  of  M.I.T.,  Cambridge  and  Lexington,  Mass. 

1945-1946 — Military  service,  U.S.  Navy. 

EDUCATION 

1944-45;  1946-49 — B.S. — Massachusetts  Institute  of  Technology. 
1949-51 — M.S. — Massachusetts  Institute  of  Technology. 

RECOGNITION   AND  AWARDS 

19G9 — DOD  Secretar^-'s  Meritorious  Civilian  Service  Medal. 
1973 — Secretary's  Award  for  Meritorious  Achievement. 
1974 — Secretary's  Award  for  Meritorious  Achievement. 


Federal  Aviation  Administration 

Director,  New  England  Region,  Tavlor,  Quentin  S.  Appointed:  February  1975. 
Type  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  February  22,  193G. 
SCD:  May  17,  19.58. 
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BIOGRAPHICAL  SUMMARY 

September  1971  to  February  1975 — Deputy  Director,  Alaskan  Region,  FAA, 
Anchorage,  Alaska,  GS-16. 

January  1970  to  September  1971 — Director  of  Civil  Rights,  FAA,  Washington, 
D.C.,  GS-16. 

April  1969  to  January  1970 — Director  of  Civil  Rights,  FAA,  Washington, 
D.C.,  GS-15. 

July  1966  to  April  1969 — Special  Assistant  to  Associate  Administrator  for 
Administration,  FAA,  Washington,  D.C.  GS-13/15. 

Julv  1965  to  July  1966 — Appraisal  Staff  Specialist,  Office  of  Appraisal,  FAA, 
W^ashington,  D.C, 'GS- 12/ 13. 

February  1959  to  July  1965 — Electronic  Engineer,  Bureau  of  Facilities,  FAA, 
Washington,  D.C,  GS-5/12. 

EDUCATION 

1959 — B.S. — Howard  University  (Electronic  Engineering). 

1964-65 — Syracuse  University  (Administrative  Management  Development 
Program) . 

1967 — M.A. — Syracuse  University  (Political  Science). 

RECOGNITION  AND   AWARDS 

1971 — DOT  Nominee  for  Arthur  S.  Flemming  Award. 
1971 — DOT  Nominee  for  William  A.  Jump  Award. 
1972— DOT  Nominee  for  WiUiam  A.  Jump  Award. 
1973— DOT  Nominee  for  William  A.  Jump  Award. 


Federal  Aviation  Administration 

Director,  Southern  Region,  Swatek,  Phillip  M.  Appointed:  June  1972.  Type  of 
appointment:  Career.  Pay  category:  GS-17.  DOB:  June  4,  1923.  SCD:  March  24, 
1958. 

biographical  summary 

March  1965  to  June  1972— Director,  Pacific  Region,  FAA,  Honolulu,  GS-17. 

April  1964  to  March  1965 — Deputy  Director,  Southwest  Region,  FAA,  Fort 
Worth,  Texas,  GS-17. 

May  1961  to  April  1964 — Director,  Office  of  Information  Services,  FAA, 
Washington,  D.C,  GS-17. 

October  1950  to  May  1961 — Chief,  Washington  Bureau,  The  Cincinnati 
Enquirer. 

September  1948  to  June  1950 — Reporter,  Editor,  Managing  Editor,  News- 
papers in  Texas  and  Indiana. 

November  1942  to  January  1946 — Military  service — U.S.  Navy. 

EDUCATION 

1947— B.S.— University  of  Illinois. 

RECOGNITION  AND  AWARDS 

1968 — FAA  Meritorious  Service  Award. 

1971 — DOT  Award  for  Meritorious  Achievement. 


Federal  Aviation  Administration 

Deputy  Director,  Southern  Region,  Freer,  Duane  W.  Appointed:  October  1971. 
Type  of  appointment:  Career.  Pay  category:  GS-16.  DOB:  December  21,  1930. 
SCD:  October  23,  1954. 

BIOGRAPHICAL  SUMMARY 

November  1970  to  October  1971 — Chief,  Program  Management  Staff,  As- 
sociate Administrator  for  Operations,  FAA,  Washington,  D.C,  GS-15. 

November  1969  to  November  1970— Chief,  Evaluation  Staff,  Air  Traffic  Service, 
FAA,  Washington,  D.C,  GS-15. 
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July  1967  to  November  1969— Special  Assistant  to  Associate  Administrator 
for  Operations,  FAA,  Washington,  D.C.,  GS-15.  ,  t^  ,  ,.      »«  . 

February  1966  to  July  1967— Chief,  News  Division,  Office  of  Public  Affairs, 
FAA,  Washington,  D.C.,  GS-14/15.  o       ■  ,•       ^t         t^-   •  •        r^«. 

March  1964  to  February  1966 — Information  Specialist,  News  Division,  Ofhce 
of  Public  Affairs,  FAA,  WVshington,  D.C.,  GS-13. 

October  1957  to  March  1964— Air  Traffic  Controller,  Meigs,  Midway,  and 
O'Hare  Towers,  Chicago,  Illinois,  GS-12. 

EDUCATION 

1 954-56 — University  of  Minnesota. 
1960-63 — LaSalle  Extension  University. 
1964-65— George  Washington  University. 

RECOGNITION  AND  AWARDS 

1971 — FAA  Meritorious  Service  Award. 


Federal  Aviation  Administration 

Director,  Great  Lakes  Region,  Cyrocki,  John  M.  Appointed:  September  1973. 
Type  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  February  20,  1929. 
SCD:  March  30,  1952. 

biographical  summary 

Julv  1971  to  September  1973— Director,  Central  Region,  FAA,  Kansas  City, 
Missouri,  GS-17.  _     . 

July  1965  to  July  1971— Chief,  Flight  Standards  Division,  Pacific  Region, 
FAA,' Honolulu,  GS-15. 

September  1963  to  July  1965— Chief,  Accident  Investigation  Staff,  FAA, 
Washington,  D.C.,  GS-15. 

April  1961  to  September  1963— Assistant  Chief,  Accident  Branch,  Flight 
Standards  Service,  FAA,  Washington,  D.C.,  GS-14. 

August  1960  to  April  1961 — Assistant  Chief,  Safety  Investigation  Division, 
CAB,  Washington,  D.C.,  GS-15. 

October  195S  to  August  1960— Air  Safety  Investigator,  CAB,  Miami,  GS-lo. 

April  1957  to  October  1958 — Experimental  Test  Pilot,  Allison  Division,  General 
Motors,  Indianapolis,  Indiana. 

April  1956  to  April  1957 — Project  Design  Engineer,  Allison  Division,  General 
Motors,  Indianapolis,  Indiana. 

September  1949  to  April  1956 — Military  service— U.S.  Air  Force,  Cadet  to 
Captain,  SAC  Pilot. 

education 

1947-48 — U.S.  Merchant  Marine  Academy. 

recognition  and  awards 

1962 — Distinguished  Service  Award. 

196.5 — Meritorious  Award — William  A.  Jump  Memorial  Foundation. 

1965 — FAA  Nominee  for  Arthur  S.  Flemming  Award. 

1965 — CAB  Certificate  of  Honorary  Award. 

1966 — Meritorious  Award — William  A.  Jump  Memorial  Foundation. 

1966 — FAA  Nominee  for  Arthur  S.  Flemming  Award. 

1971 — FAA  Meritorious  Service  Award. 


Federal  Aviation  Administration 

Director,  Central  Region,  Melugin,  Clarence  R.,  Jr.  Appointed:  March  1975. 
Type  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  July  8,  1924.  SCD, 
August  10,  1958. 

Biographical  Summary 

May  1972  to  March  1975— Deputy  Director,  Flight  Standards  Service,  FAA, 
Washington,  D.C.,  GS-17. 
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August  19G6  to  May  1972— Manager,  Washington  National  Airport,  BNCA, 
TAA,  Washington,  D.C.,  GS-16. 

December  1965  to  August  1966 — Special  Assistant  to  Deputy  Administrator, 
PAA,  Washington,  D.C.,  GS-15. 

September  1964  to  December  1965 — Chief,  Headquarters  Aircraft  Management 
Branch,  Flight  Standards  Service,  FAA,  Washington  National  Airport,   GS-14. 

September  1962  to  September  1964 — Chief,  Operations  Section,  Flight  Stand- 
ards Service,  FAA,  Washington  National  Airport,  GS-13. 

April  1962  to  September  1962 — Administrative  Pilot,  Flight  Standards  Service, 
FAA,  Washington  National  Airport,  GS-12. 

Juh'  1960  to  April  1962 — Airman  Examination  Specialist,  Flight  Standards 
Service,  Aeronautical  Center,  FAA,  Oklahoma  City,  GS-12. 

June  1959  to  July  1960 — Flight  Commander,  Training  Department,  Beiser 
Aviation  Corporation,  Mission,  Texas. 

February  1954  to  June  1959 — Assistant  Flight  Commander  and  Commander. 
California  Eastern  A\'iation  Corporation,  Mission,  Texas. 

Education 

1951— B.A.— Southern  Methodist  University. 

1956-58 — Fan  American  College. 

1960-61 — University  of  Oklahoma  Graduate  School. 

Recognition  and  Awards 
1972 — DOT  Award  for  Meritorious  Achievement. 


Federal  Aviation  Administration 

Director,  Southwest  Region,  Newman,  Henry  L.  Appointed:  June  1965. 
Type  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  January  29,  1911. 
SCD:  October  16,  1936. 

biographical  summary 

April  1962  to  June  1965 — Deputy  Director,  Central  Region,  FAA,  Kansas 
City,  Missouri,  GS-17. 

September  1960  to  April  1962 — P^egional  Manager,  Central  Region,  Kansas 
City,  Missouri,  FAA,  GS-16. 

September  1958  to  September  1960 — Assistant  Regional  Administrator,  Central 
Region,  Kansas  City,  FAA,  GS-15. 

October  1956  to  September  1958 — Assistant  Regional  Administrator,  Eastern 
Region,  CAA,  GS-15. 

March  1955  to  October  1950 — Deputy  Regional  Administrator,  Alaskan 
Region,  CAA,  GS-15. 

April  1946  to  March  1955 — Executive  Officer,  Alaskan  Region,  CAA,  GS-14. 

1942  to  1946— Military  service,  U.S.  Army  Air  Corps,  2nd  Lt.— Major. 

education 

1933— B.S.— Middlebury  College. 
1935 — M.B.A. — Harvard  University. 

recognition  and  awards 

1968— FAA  Meritorious  Service  Award. 

1969 — DOT  Award  for  Meritorious  Achievement. 

1970 — Received  National  Civil  Service  League  Award. 


Federal  Aviation  Administration 

Director,  Rocky  Mountain  Region,  Martin,  Mervyn  M.  Appointed:  October 
1970.  Type  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  December  18, 
1921.  SCD:  March  23,  1940. 
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BIOGRAPHICAL   SUMMARY 

January  1967  to  October  1970 — Director,  Sj^stems  Maintenance  Service,  FAA, 
Washington,  D.C.,  Special. 

December  19G5  to  January  1967 — Deputy  Director,  Systems  Maintenance 
Service,  FAA,  GS-17. 

June  1965  to  December  1967— Cliief,  Standards  Division,  Airports  Service, 
FAA,  GS-16. 

April  1963  to  June  196.")— Chief,  Systems  Maintenance  Division,  Southwest 
Region,  FAA,  Forth  Worth,  Texas,  GS-16. 

June  1962  to  April  1963 — Assistant  to  Director,  SMS,  and  Acting  Chief, 
Inspection  Staff,  SMS,  FAA,  GS-15. 

Ausust  1959  to  June  1962 — Chief,  Communications  Section  and  Technical 
Projects  Officer,  Systems  INIaintenance  Division,  Aviation  Facilities  Service, 
FAA,  GS-13  to  GS-15. 

Julv  1955  to  August  1959 — Chief,  Communications  Equipment  Unit  and 
Instructor,  Radar  and  DME,  Aeronautical  Center,  CAA,  Oldahoma  City, 
GS-11/12. 

November  1946  to  July  1955 — Radio  Engineer  (Installation)  and  Sector  Chief 
(Maintenance),  Southwest  Region,  CAA,  P-1  to  GS-11. 

1940  to  1946— Military  service.  Seaman  to  Warrant  Officer,  U.S.  Navy. 

EDUCATIOX 

1957— B. A.— Oklahoma  City  University. 


Federal  Aviation  Administration 

Director,  Western  Region,  Stanton,  Robert  H.  Appointed:  February  1975. 
Tvpe  of  appointment:  Career.  Pav  category:  GS-17.  DOB:  March  15,  1921. 
SCD:  March  24,  1943. 

biographical  summary 

August  1973  to  January  1975 — Director,  Eastern  Region,  FAA,  Jamaica, 
New  York,  GS-17. 

Ausust  1971  to  August  1973— Deputy  Director,  Eastern  Region,  FAA,  Jamaica, 
New  York,  GS-16. 

January  1967  to  August  1971— Chief,  Aircraft  Engineering  Division,  Western 
Region,  FAA,  Los  Angeles,  California,  GS-16. 

October  1963  to  January  1967— Chief,  Engineering  and  IManufacturing  Branch, 
Southern  Region,  FAA,  Atlanta,  Georgia,  GS-15. 

January  1962  to  October  1963— Assistant  Chief,  Engineering  and  Manufacturing 
Branch,  Southern  Region,  FAA,  Atlanta,  Georgia,  GS-14. 

July  1956  to  January  1962 — Project  Engineer,  Western  Region,  FAA,  Los 
Angeles,  California,  GS-13. 

September  1949  to  July  1956— Engineering  Service  Representative,  Western 
Region,  FAA,  Seattle,  Washington,  GS-13. 

EDUCATION 

1942— B.S.— University  of  Michigan. 


Federal  Aviation  Administration 

Director,  Northwest  Region,  Walk,  Christian  B.,  Jr.  Appointed:  October  1970. 
Tvpe  of  appointment:  Career.  Pav  category:  GS-17.  DOB:  April  21,  1918. 
SCD:  March  14,  1955. 

biographical  summary 

June  1969  to  October  1970 — Deputy  Director,  Aeronautical  Center,  FAA, 
Oklahoma  Citv,  GS-16. 

August  1965  to  June  1969— Area  Manager,  New  York,  Eastern  Region,  FAA, 
Jamaica,  New  York,  GS-16. 

IMarch  1962  to  August  196.5— Chief,  Flight  Standards  Division,  Eastern  Region, 
FAA,  Jamaica,  New  York,  GS-16. 
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July  1960  to  March  1962 — Chief,  Aircraft  Management  Division,  Bureau  of 
Flight  Standards,  FAA,  Washington,  D.C.,  GS-17. 

July  1959  to  July  1960 — Director  of  Flying  Training  and  Assistant  General 
Manager,  Beiser  Aviation  Corp.,  Mission,  Texas. 

July  1951  to  June  1959 — Safety  Supervisor,  Director  of  Flying  Training, 
California  Eastern  Aviation,  Inc.,  Mission,  Texas. 

July  1949  to  July  1951 — Public  School  Teacher,  Hershey,  Pennsylvania. 

January   1946  to  July   1949 — Captain  and  Co-Pilot,   Delta  Airlines,   Atlanta. 

1940-1945 — Military  service,  U.S.  Army  Air  Corps,  Lt.  Colonel. 

EDUCATION 

1936-1940— B.A.— Lebanon  Valley  College. 

RECOGNITION    AND    AWARDS 

1946— Leg  on  of  Merit. 


Federal  Aviation  Administration 

Director,  Alaskan  Region,  Brown,  Lyle  K.  Appointed:  September  1973.  Type 
of  appointment:  Career.  Pay  category":  GS-17.  DOB:  January  20,  1918.  SCD: 
December  17,  1942. 

BIOGRAPHICAL    SUMMARY 

October  1970  to  September  1973— Director,  Great  Lakes  Region,  FAA,  Chicago 
Illinois,  GS-17. 

October  1967  to  October  1970 — Director,  Alaskan  Region,  FAA,  Anchorage, 
Alaska,  GS-17. 

August  1965  to  October  1967 — Area  Manager,  Minneapolis,  FAA,  Central 
Region,  Kansas  City,  Missouri,  GS-15. 

June  1964  to  August  1965 — Chief,  Operations  Branch,  Air  Traffic  Division, 
FAA,  Central  Region,  Kansas  City,  Missouri,  GS-15. 

August  1963  to  June  1964— Hub  Area  Manager,  FAA,  Chicago,  Illinois,  GS-15. 

August  1961  to  August  1963— Chief,  Operations  Evaluation  Branch,  ATC 
Division,  FAA,  Central  Region,  Kansas  City,  Mo.,  GS-15. 

January  1957  to  August  1961 — Air  Traffic  Area  Supervisor  and  Chief,  Indi- 
anapolis Center,  FAA,  Indianapolis,  Indiana,  GS-13/14. 

December  1953  to  January  1957 — Assistant  Chief,  Indianapolis  and  Cincinnati 
Centers,  FAA,  GS- 11/12. 

April  1946  to  December  1953 — Air  Route  Traffic  Controller,  Cincinnati  Center, 
FAA,  CAF-6  to  GS-11. 

EDUCATION 

1940-41 — Washington  Universit}^ 
1947-48 — University  of  Cincinnati. 
1962-63— Rockhurst  College. 

RECOGNITION    AND    AWARDS 

1972 — FAA  Meritorious  Service  Award. 


Federal  Aviation  Administration 

Director,  Pacific  Region,  Webb,  Jack  G.  Appointed:  June  1972.  Type  of 
appointment:  Career.  Pay  category:  GS-17.  DOB:  November  9,  1912."^  SCD: 
July  27,  1944. 

biographical   SUMMARY 

August  1970  to  June  1972 — Director,  Alaskan  Region,  FAA,  Anchorage,  GS-17. 

November  1965  to  August  1970— Director,  NAFEC,  FAA,  Atlantic  City,  GS-17. 

August  1965  to  November  1965 — Deputy  Director,  Southern  Region,  Atlanta, 
GS-16. 

October  1964  to  August  1965— Chief,  Flight  Standards  Division,  Southern 
Region,  FAA,  Atlanta,  GS-15. 
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October  1963  to  October  10G4— Special  Assistant  to  Associate  Administrator 
for  Prosrams,  FAA,  Washington,  D.C.,  GS-15.  ■    r.         j 

April  1961  to  October  1963— Assistant  Chief,  Operations  and  Procedures 
Division,  FAA,  Washington,  D.C.,  GS-14/1.5. 

September  1959  to  April  1961— Chief,  Intermediate  Altitude  Inspection  and 
Procedures  Section,  Flight  Standards  Service,  FAA,  GS-14  _         r^  a  *  /r' a  a 

June  1956  to  September  1959— Chief,  Flight  Inspection  Training,  C  A  A/FA  A, 
Oklahoma  City,  GS-13.  ^,,    x        a        i        naio 

1955  to  1956— Flight  Supervisor,  CAA,  Los  Angeles,  GS- 12 

January  1946  to  May  1953— Airways  Inspector,  CAA,  Santa  Monica,  Caiil., 
CS— 1"^ 

1942  to  1946— District  Flight  Supervisor,  CAA,  Los  Angeles,  CAF-lO-GS-12. 

January  1940  to  April  1942— Chief  Pilot,  Nelson  Flying  Service,  Los  Angeles. 

EDUCATION 

1932— San  Diego  State  College. 


Federal  Aviation  Administration 

Assistant  Administrator,  Europe,  Africa,  and  Middle  East  Region,  Pace, 
Clvde  W  Jr  Appointed:  April  1974.  Type  of  appointment:  Career.  Pay  category: 
Special.  DOB:  November  9,  1917.  SCD:  May  18,  1950. 

biographical  summary 

October  1972  to  April  1974— Director,  Airports  Service,  FAA,  Washington, 
DC     C  S—  1 S 

December  1968  to  October  1972— Deputy  Director,  Airports  Service,  FAA, 
Washington,  D.C.,  GS-17.  -r..      .         *•         .     c       • 

April  1968  to  December  1968— Acting  Deputy  Director,  Airports  Service, 
FAA,  Washington,  D.C.,  Special.  ,  ^j  ,.       ,   r-      ■+  i 

August  1966  to  April  1968— Deputy  Director,  Bureau  of  National  Capital 
Airports,  FAA,  Washington,  D.C.,  GS-16.  .,..,.       .        a  •     i 

June  1965  to  August  1966— Deputy  Assistant  Administrator  for  Appraisal, 
FAA,  Washington,  D.C.,  GS-16.  ^  c<       •        t:^  a  a 

May  1963  to  June  196.5— Chief,  Standards  Division,  Airports  Service,  l^AA, 

Washington,  D.C.,  GS-16.  ^     .  .         ^,     ,     ,  -r>     ■         t?  a  a 

August  1956  to  May  1963— Chief,  Airports  Division,  Central  Region,  l^AA, 
Kansas  Citv,  Missouri,  GS-16.  .t^,  .,    ,,   ,.     r, 

Mav  1953  to  August  1956— Airport  Engineer,  City  of  Philadelphia,  Pa. 

June  1951  to  May  1953— Airport  Operations  Officer  and  ^Management  Con- 
sultant, Kansas  City,  Missouri,  GS-12.  ,    -^.    .  .  ,  T, 

September  1948  to  June  1951— Aviation  Section  Head,  Division  of  Resources 
and  Development,  State  of  Missouri. 


EDUCATION 


1941 — B.S. — University  of  Kansas. 
1964-6.J — Princeton  University. 


Federal  Aviation  Administration 

Director,  Aeronautical  Center,  Creswell,  Thomas  J.  Appointed:  Septembe_r 
1973  Tvpe  of  appointment:  Career.  Pay  category:  GS-17.  DOB:  December  2o, 
1928.  SCD:  November  10,  1948. 

biographical  summary 

June  1972  to  September  1973— Director,  Alaskan  Region,  FAA,  Anchorage, 

Alaska,  GS-17.  _        .        -r, .  »    -.t-    i.-     x 

January  1968  to  June  1972— Director,  Office  of  Training,  FAA,  ^\ashlngton, 

D.C.,  GS-1.5/16.  ^     .  .        ^^        ,  ^  , 

September  1967  to  January  1968— Chief,  Training  Division,  Office  of  Personnel 
and  Training,  FAA,  Washington,  D.C.,  GS-15. 
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November  1966  to  September  1967 — Attended  the  Congressional  Fellowship 
Program. 

August  1966  to  November  1966 — Special  Assistant  to  Associate  Administrator 
for  Personnel  and  Training,  FAA,  Washington,  D.C.,  GS-15. 

August    1964   to   August    1966 — Branch    Chief   positions,    Training    Division, 
Office  of  Personnel  and  Training,  FAA,  GS-15. 

February    1961    to   August    1964 — Safety   Engineer,    Office  of   Personnel  and 
Training,  FAA,  GS-13/14. 

November  1960  to  February  1961 — Supervisory  Safetv  Engineer,  GSA,  GS-12. 

November  1959  to   November   1960 — Staff  Assistant,   Federal  Fire  Council 
GSA,  Washington,  D.C.,  GS-12. 

August  1958  to  November  1959 — Administrative  Assistant,  Treasury  Denart- 
ment,  Washington,  D.C.,  GS-11. 

June    1956   to   August    1958— Engineer,    ALCOA,    Pittsburgh,    Pennsylvania, 

June  1954  to  June  1956 — Administrative  Aide,  Treasurv  Department   GS-9 
1946  to  1948— Military  service— U.S.  Navy. 

EDUCATION 

1956 — B.S. — George  Washington  University. 

RECOGNITION  AND  AWARDS 

1963 — Special  Act  Award. 

1963 — FAA  Certificate  of  Achievement. 

1964 — Nominee  for  William  A.  Jump  Public  Service  Award. 

1971 — FAA  Meritorious  Service  Award. 


Federal  Aviation  Administration 

Deputy  Director,  National  Aviation  Facilities  Experimental  Center,  Faith. 
Robert  L.  Appointed:  January  1973.  Tvpe  of  appointment:  Career.  Pay  cateo-orv" 
GS-16.  DOB:  September  8,  1921.  SCD:  April  27,  1949. 

biographical  summary 

March  1971  to  January  1973— Deputy  Assistant  Administrator,  Office  of 
Appraisal,  FAA,  Washington.  D.C.,  GS-15. 

August  1969  to  March  1971— Chief,  Appraisal  Division,  Office  of  Appraisal 
FAA,  Washington,  D.C.,  GS-15.  i  i  . 

June  1967  to  August  1969 — Deputy  Assistant  Administrator,  Office  of  Ad- 
praisal,  FAA,  Washington.  D.C.,  GS-15. 

June  1966  to  June  1967 — Chief,  Standards  Division,  Airports  Service    FA\ 
Washington,  D.C.,  GS-15.  '  ' 

July  1963  to  June  1966 — Assistant  Chief,  Environmental  Development  Divi- 
sion, SRDS,  FAA,  Washington,  D.C,  CtS-15. 

April  1962  to  July  1963— Airports  Program  Area  Manager,  SRDS,  FAA, 
GS— 14. 

October  1960  to  April  1962— Research  Engineer,  SRDS,  FAA,  GS-14. 

July  1959  to  Octol^ier  1960— Flight  Test  Specialist,  Flight  Standards  Ser\ice 
Washington,  D.C,  GS-13. 

January  1959  to  July  1959— Civil  Service  Management  Intern  Course. 

December  1956  to  January  1959— Flight  Test  Engineer  &  Pilot,  Flight  Test 
Branch,  FAA,  Central  Region,  Kansas  City,  Mo.,  GS-12/13. 

April  1956  to  December  1956 — Airport  Engineer,  Airport  Engineering  Branch, 
FAA,  Central  Region,  Kansas  City,  Mo.,  GS-11. 

EDUCATION 

1947— B.S.— University  of  Illinois. 

1966 — Industrial  College  of  the  Armed  Forces. 
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3.  Compile  a  biidgot  and  personnel  chart  for  fiscal  years  1966-197').  The  chart 
should  contain  the  following  figures: 

a.  Total  FAA  Personnel : 

Total 
Fiscal  year:  personnel 

1966 43,  5/^7 

1967 44,328 

1968 46,  S2o 

1969 49,  106 

1970 ^1,  477 

1971 ^4,  -inO 

1972 53,330 

1973 53,679 

1974 55,  971 

1975  (March  31,  1975) 55,  165 

1975  (est.  EOY) 55,  732 

3.  Compile  a  budget  and  personnel  chart  for  fiscal  years  1966-1975.  The  chart 
should  contain  the  following  figures: 

b.  Yearly  appropriation  request; 

c.  Total  yearly  expenditures. 
Attached  hereto. 

FEDERAL  AVIATION  ADMINISTRATION,  SUMMARY  OF  YEARLY  APPROPRIATION   REQUESTS  AND  OBLIGATIONS 

[In  thousands  of  dollars] 

Request  to 
Congress       Appropriation  Obligations 

Fiscal  year: 

1966 

1967 

1968 

1969 

1970 

1971 - --- 

1972 

1973 

1974 

1975 


Total. 


$874,  084 

$862,321 

$813,131 

989. 276 

993,  027 

951,840 

953,728 

915,  650 

894.515 

1,104.352 

902, 174 

1.062.191 

1,201.925 

1,287,977 

1,268,802 

1,805,121 

1,676,829 

1,791,056 

1,934,138 

1,713,374 

1,835,665 

1,647.916 

1,686,876 

1,685,318 

1,865,052 

1.834,837 

1,907,087 

2,  082,  020 

1,973,439 

2, 170,  063 

14,457,612 

13,  846,  504 

14.  379,  668 

5.   Give  a  detailed  description  of  the  functions  and  workings  of  5'our  Public 
Affairs  Office. 
Attached  hereto. 
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OFFICE  OF  INFORMATION  SKRVICF.S 

1700.  MISSION. 

Is  the  principal  public  spokesman  for  the  FAA.  Initiates  and  participates  in 
the  execution  of  coordinated  information  plans  and  programs.  In.sures  that 
programs,  policies,  objectives,  and  all  relevant  information  concerning  the  FAA 
arc  consistently  presented  to  the  public,  aviation  community,  and  FAA  employees 
in  a  factual,  dignified  and  timely  manner. 

1701.  FUNCTIONAL  ORGANIZATION. 

The  functional  organization  of  the  Office  of  Information  Services  is  shown  in 
Figure  17-1. 

1702.  FUNCTIONS. 

a.  As  the  principal  element  of  the  FAA  with  respect  to  public  information, 
employee  information,  and  industry  and  community  and  consumer  liaison: 

(1)  Serves  as  the  source  and  point  of  primary  coordination  for  supplying  the 
employees,  the  public,  the  aviation  community,  state  and  local  governments 
and  the  news  media  with  current,  authoritative  information  about  programs  and 
objectives  of  the  FAA. 

(2)  Provides  guidance  to  regional  and  center  directors  on  national  information 
services  policy. 

(3)  Provides  information  services  counsel  and  staff  assistance  to  the  Adminis- 
trator, Deputy  Administrator,  and  other  high-level  officials  in  the  exercise  and 
performance  of  their  statutory  responsibilities  in  the  promotion,  encouragement 
and  development  of  aviation. 

(4)  Establishes  information  services  standards  and  procedures  including 
releases  to  the  media,  press  conferences,  speeches,  and  radio  and  television 
presentations.  Provides  liaison  with  the  aviation  community  regarding  informa- 
tion services. 

b.  Maintains  liaison  with  representatives  of  communications  media  to  provide 
news  and  background  material  about  the  growth,  progress,  and  accomplishments 
of  aviation. 

c.  Provides  FAA  employees,  communities,  organizations,  and  individuals  with 
information  about  the  FAA  through  publications,  films,  exhibits,  presentations, 
and  l)y  participation  in  public  and  organizationally-sponsored  meetings. 

d.  Plans  community  relations  programs  to  foster  understanding  and  coopera- 
tion among  the  FAA,  the  various  communities  and  local  governments. 

e.  Administers  programs  for  making  information  and  records  available  to  the 
public,    and   for   agencj^   history. 

f.  Reviews  overall  attendance  by  FAA  personnel  at  national  and  interregional 
meetings  and  conventions  of  organizations  outside  the  agency. 

g.  Chairs  and  participates  in  the  activities  of  the  FAA  Film  and  Exhibit 
Review  Board. 

h.  Administers  the  FAA  External  Recognition  and  Awards  Program. 

i.  Serves  as  the  Administrator's  representative  in  coordinating  FAA  activities 
of  interest  to  the  Assistant  Secretary  for  Congressional  and  Intergovernmental 
Affairs. 

1703.  AUTHORITY. 

a.  With  respect  to  all  matters  within  his  sphere  of  responsiVjility  the  Assistant 
Administrator  for  Information  Services  is  authorized  to: 

(1)  Take  action  in  the  name  of  the  Administrator. 

(2)  Represent  the  Administrator. 

(3)  Act  in  his  own  name  on  any  matter  for  which  specific  delegation  of  authority 
has  l3een  made  to  him  or  to  any  element  under  his  executive  direction. 

b.  The  Assistant  Administrator  for  Information  Services  is  not  authorized, 
on  matters  within  his  sphere  of  responsibility,  to: 

(1)  Take  actions  where  bj^  law,  regulation,  order  of  internal  directive  the 
authority  is  reserved  to  the  Administrator  or  Deputy  Administrator. 

(2)  Submit  reports  to  the  President  or  to  Congress. 

c.  The  Assistant  Administrator  for  Information  Services  is  delegated  authority 
to  issue  an  administratively  final  decision  to  either  sustain  or  overrule  initial 
determinations  to  withhold  records  from  the  public  after  coordination  with  the 
General  Counsel,  FAx\,  and  the  General  Counsel,  Office  of  the  Secretary. 
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1704.  RESERVED. 

1705.  Office  of  the  Assistant  Administrator. 

a.  Serves  as  principal  advisor  to  the  Administrator,  Deputy  Administrator  and 
key  ofRcials  with  respect  to  information  services  aspects  of  FAA  activities. 

b.  Represents  the  FAA  with  respect  to  the  formulation  or  implementation  of 
Government-wide  plans,  policies,  and  programs  concerning  information  services 
activities. 

c.  Serves  as  the  principal  spokesman  of  FAA  to  external  sources  on  information 
services  matters. 

d.  Collaborates  with  the  Office  of  International  Aviation  Affairs  concerning 
information  services  aspects  of  international  activities  and  objectives  of  the  FAA. 

e.  Recommends  information  services  policies;  establishes  standards  and  pro- 
vides guidance  to  regional  and  center  directors  on  national  information  services 
activities.  Monitors  the  overall  effectiveness  of  such  FAA  functions. 

f.  Provides  information  services  policy  guidance  relating  to  attendance  by  FAA 
personnel  at  national  and  interregional  meetings  and  conventions  of  organizations 
outside  the  agency. 

g.  Chairs  the  FAA  Film  and  Exhibit  Review  Board. 

h.  Provides  Leadership  and  direction  in  the  planning,  management,  execution, 
and  control  of  office  activities. 

i.  Provides  administrative  management,  budget  and  fiscal  services,  and  other 
support  functions  for  the  Office. 

j.  In  the  person  of  the  Assistant  Administrator,  serves  as  a  non-voting  partici- 
pant on  the  Agency  Executive  Committee. 

1710.  PLANS  AND  PROGRAMS  DIVISION. 

This  Division  is  the  principal  element  of  the  Office  with  respect  to  formulating 
Information  Services  goals,  and  development  of  action  plans  for  their  implementa- 
tion. It  provides  direction  and  guidance  for  the  planning,  production,  availability, 
use  and  control  of  audio-visual  materials  with  respect  to  information  service 
programs.  It  provides  secretariat  services  to  the  FAA  Film  and  Exhibit  Review 
Board.  It  coordinates  FAA  participation  in  national  and  international  com- 
memorations and  expositions. 

a.  With  respect  to  the  foregoing: 

(1)  Develops  and  recommends  information  services  program  plans  and 
objectives. 

(2)  Advises  the  Assistant  Administrator  and  other  agency  officials  on  particular 
and  specific  information  issues. 

(.3)  Initiates  information  services  guidelines,  directives,  and  standards. 

(4)  In  coordination  with  program  offices,  prepares  information  services  action 
papers  and  audio-visual  materials  for  agency  use  to  support  programs  and  assist 
in  achieving  overall  objectives. 

(.5)  Represents  the  Assistant  Administrator  in  dealing  with  other  government 
agencies  on  interdepartmental  audio-visual  matters  concerning  information 
services  activities. 

(6)  Serves  as  a  central  point  of  contact  with  the  motion  picture  and  audio- 
visuals  industry  on  the  production  of  FAA  motion  pictures  and  audio-visuals 
prepared  under  the  auspices  of  the  information  services  program. 

1711.  RESEARCH  AND  INQUIRY  DIVISION. 

This  Division  is  the  principal  element  of  the  Office  with  respect  to  congressional 
inquiries,  maintain  position  papers  for  informing  external  sources,  and  prepare 
Issues  and  Answers  papers  on  aviation  matters.  It  will  identify  and  evaluate 
positions  and  perspectives  of  various  organizations  and  individuals  on  significant 
aviation  issues.  It  responds  to  general  inquiries  from  the  public,  and  responds  to 
requests  for  information.  Conducts  the  agency  history  activities,  including  mono- 
graphs, annual  reports,  and  historical  inquiries.  Administers  the  agency  program 
for  public  availability  of  information  and  records.  Reviews  agency  external  non- 
technical publications. 

a.  With  respect  to  the  foregoing: 

(1)  Develops  and  recommends  courses  of  action,  considering  public  affairs 
impact  and  alternatives. 

(2)  Advises  the  Assistant  Administrator  and  other  agency  officials  on  particular 
and  specific  information  issues. 

(3)  Initiates  information  services  guidelines,  directives,  and  standards. 

(4)  Coordinates  for  the  Office  congressional  mail  to  be  signed  by  the  Adminis- 
trator, and  such  mail  to  be  signed  by  other  officials,  if  of  a  sensitive  nature. 
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(5)  Serves  as  the  focal  point  for  liaison  with  the  Office  of  the  Assistant  Secretary 
for  Congressional  and  Inter-governmental  Affairs. 

(6)  Reviews  draft  copies  of  statements  for  legislative  testimony  other  than  for 
appropriations,  and  assists  the  office  of  Congressional  Relations  in  prehearing 
strategy. 

(7)  Maintains  liaison  with  state  and  local  governments  and  local  aviation 
organizations. 

(8)  Operates  a  clipping  service  of  news  items  of  interest  to  FAA. 

(9)  Maintains  resource  and  research  files  to  support  activities  of  the  Office. 

1712.  PUBLIC  AND  EMPLOYEE  COMMUNICATIONS  DIVISION. 

This  Division  is  the  principal  element  of  the  Office  with  respect  to  national 
news  media  and  employee  communications  programs.  It  deals  with  the  press. 
Prepares  news  releases  and  related  written  materials.  Develops  radio,  TV  and 
photo  journalism  presentations  and  arranges  press  conferences.  Conducts  national 
information  programs  and  publishes  safety  posters  and  msicellaneous  publications 
to  inform  the  public  about  FAA  programs  and  to  promote  aviation  safety.  Con- 
ducts programs  to  foster  effective  employee/management  communications. 

a.  With  respect  to  the  foregoing: 

(1)  Devises  and  recommends  information  services  programs,  plans,  and  projects 
that  will  provide  a  full  range  of  news  and  information  to  meet  the  requirements  of 
the  aviation  public,  FAA  employees  and  management. 

(2)  Serves  as  a  central  point  of  contact  with  the  news  media. 

(3)  Coordinates  with  program  organizations  information  materials  and  speeches 
for  propriety  and  consistency  with  FAA  policies  and  objectives. 

(4)  Provides  special  staff  advice  and  assistance  to  principal  officials  on  the 
implementation  of  the  information  program. 

(5)  Initiates  information  service  guidehnes,  directives  and  standards. 

1713.  COMMUNITY  AND  CONSUMER  LIAISON  DIVISION. 

This  Division  is  the  principal  element  of  the  Office  with  respect  to  liaison  with 
consumer  groups,  with  industry  and  aviation  organizations,  and  with  women's 
aviation  groups  to  foster  and  promote  aviation.  It  will  organize  and  promote 
speaker's  bureaus  at  the  national,  regional,  and  local  level.  It  will  arrange  and 
conduct  orientation  tours  and  mobilize  private  resources  to  support  FAA  pro- 
grams and  policies.  Will  handle  the  FAA  external  awards  program. 

a.  With  respect  to  the  foregoing: 

(1)  Develops  and  recommends  community  and  consumer  liaison  activities. 

(2)  Represents  the  Assistant  Administrator  in  dealing  with  industry  and 
public  groups. 

(3)  Responds  to  non-technical  inquiries  concerning  FAA  programs. 

(4)  Promotes  increased  understanding  of  FAA  goals,  objectives,  programs 
and  plants 

6.  Explain  the  agency's  policy  in  dealing  with  small  businesses. 
Attached  hereto. 

FAA  SMALL  BUSINESS  POLICY 

It  is  the  agency's  policy  as  expressed  in  FPR  1-1.702  to  aid,  counsel,  assist, 
and  protect  ...  as  far  as  possible  .  .  .  the  interests  of  small  businesses  and  to 
place  a  fair  proportion  of  its  total  purchases  and  contracts  for  supplies,  services, 
and  research  development  with  small  business  concerns.  This  policy  implements 
the  Small  Business  Act  of  1953  and  the  Federal  Property  and  Administrative 
Services  Act  of  1949,  both  as  amended. 

The  responsibility  of  conscientiously  and  effectively  carrying  out  the  policies, 
procedures,  and  the  aims  of  the  Congress  and  this  agency  is  the  responsibility  of 
all  personnel  engaged  in  procurement  and  related  activities. 

Liaison  is  maintained  and  information  exchanged  with  Federal,  State,  local 
and  community  agencies  and  organizations  for  the  purpose  of  rendering  the 
maximum  amount  of  assistance  to  small  business  concerns. 

SMALL   BUSINESS    PROGRAM 

The  FAA's  Small  Business  Assistance  Officer  located  in  the  FAA  Headquarters 
Office  is  responsible  for  the  establishment,  implementation,  and  execution  of  an 
appropriate  FAA  small  business  program. 

In  addition,  small  business  specialists  have  been  appointed  for  each  procurement 
office  of  the  FAA.  In  any  instance  where  the  duty  of  a  small  business  specialist  is 
on  a  part-time  basis,  the  appointment  clearly  indicates  that  assignment  of  other 
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'duties  in  no  way  relieves  the  small  business  specialist  from  full  responsibility  for 
effective  accomplLshment  of  the  activity's  small  business  program.  In  addition  to 
performing  that  portion  of  the  program  activities  outlined  below,  the  small 
business  specialist  performs  such  additional  functions  as  are  prescribed  for  him 
in  furtherance  of  the  overall  small  business  program,  such  as  attending  (and 
preparing  exhibits  for)  business  clinics  providing  information  on  the  FAA's 
procurement  programs  to  all  segments  of  the  business  community. 

Care  is  exercised  by  FAA  to  insure  that  individuals  selected  as  small  business 
specialists  have  the  business  acumen,  knowledge  of  procurement  regulation, 
policies  and  procedures,  and  have  training  and  background  necessary  to  effectively 
contribute  to  the  attainment  of  the  objectives  of  the  small  business  program. 

As  appropriate,  FAA  small  business  specialists  perform  the  following  duties: 

(1)  Maintain  program  to  locate  capable  small  business  sources,  through  SBA 
and  his  own  initiative; 

(2)  Answers  inquiries  and  requests  for  advice  from  small  business  concerns  on 
procurement  matters. 

Determines,  prior  to  issuance  of  solicitations  or  contract  modifications  for 
additional  supplies  or  services,  that  small  business  concerns  receive  adequate 
consideration  including  initiation  of  set-asides.  In  this  regard,  makes  a  determina- 
tion (jointly  made  with  the  contracting  officer  or  as  a  recommendation  to  him)  that 
the  entire  amount  of  an  individual  procurement  or  class  of  procurements  be 
set-aside  for  exclusive  small  business  participation  where  there  is  a  reasonable 
expectation  that  bids  or  proposals  will  be  obtained  from  a  sufficient  number  of 
responsible  small  business  concerns  so  that  awards  will  be  made  at  reasonable 
prices.  Disagreements  between  the  small  business  specialist  and  the  contracting 
officer  are  resolved  at  a  level  above  that  of  the  contracting  officer. 

Initiates  action,  in  writing,  with  appropriate  technical  and  contracting  personnel 
to  insure  that  necessary  specifications  or  drawings  for  the  current  or  future  pro- 
curements, as  appropriate,  are  available  in  those  instances  where  small  business 
concerns  cannot  be  given  an  opportunity  to  compete  because  adequate  specifica- 
tions or  drawings  are  not  available  and  there  are  not  sufficient  and  valid  reasons 
to  the  contrary. 

Reviews  procurement  programs  for  possible  breakout  of  items  suitable  for 
l^rocurement  from  small  business  concerns. 

Advises  small  business  concerns  with  respect  to  the  financial  assistance  available 
under  existing  law  and  regulations  and  assists  such  concerns  in  applying  for  financial 
assistance  (and  assures  that  requests  by  small  business  concerns  for  proper  as- 
sistance are  not  treated  as  a  handicap  in  securing  the  award  of  contracts). 

Participates  in  determinations  concerning  responsibility  of  a  pro.spective  con- 
tractor whenever  small  business  concerns  are  involved. 

Participates  in  the  evaluation  of  a  prime  contractor's  small  business  subcon- 
tracting program. 

Reviews  and  makes  appropriate  recommendations  to  the  contracting  officer 
on  any  proposal  to  furnish  Government-owned  facilities  to  a  contractor  if  such 
action  could  adversely  affect  the  small  business  program. 

Assures  that  participation  of  small  business  concerns  is  accurately  reported. 

Makes  available  to  SBA  copies  of  solicitations  when  so  requested  and  acts  as 
liaison  between  the  contracting  officer  and  the  cognizant  SBA  office  and  repre- 
sentative in  connection  with  set-asides,  certificates  of  competency,  size  classifi- 
cation and  any  other  matter  in  which  the  small  business  program  may  be  involved. 

MINORITY  BUSINESS  PROGRAM 

The  Minority  Business  Program  is  part  of  the  agency's  overall  Small  Business 
Program.  As  expressed  in  FPR  1-1.713  and  Executive  Order  11625,  it  is  the 
poUcy  of  FAA  to  aid,  counsel  and  assist  minority  businesses  in  their  development, 
which  will  enable  them  to  enter  more  fuUy  into  the  mainstream  of  the  national 
economy. 

All  personnel  responsible  for  procurement  and  related  activities  share  in  the 
implementation  of  this  program  and  the  award  of  contracts  to  minority-owned 
firms. 
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Liaison  is  maintained  and  information  is  exchanged  with  the  Small  Business 
Administration/  Office  of  Minorit.v  Business  Enterprise,  ]:)epartment  of  Com- 
merce,^  minoi"ity  businesses  and  associations.^ 

A  full  time  Minority  Business  Coordinator  has  been  appointed  to  imijlement 
and  execute  the  agency's  national  program.  Minority  business  coordinators  have 
also  been  appointed  for  each  field  jirocurement  office  of  the  FAA,  as  a  part  time 
collateral  duty. 

In  addition  to  those  duties  indicated  ))elow,  the  Minority  Business  Coordinators 
attend  various  conferences  and  meetings  associated  with  the  i)rogram  and  jirovide 
information  to  all  segments  of  the  minority  business  comnumity. 

A  Minority  Business  Coordinator  performs  the  following  duties: 

(1)  Interviews,  consults  and  advises  minority-owned  firms  regarding  the  award 
of  contracts  under  the  SBA  Section  8{a)  Prt)gram. 

(2)  Arranges  appointments  for  the  minority  Ijusiness  with  agency  contractual 
and  program  personnel. 

(3)  Solicits  projects  from  \arious  FAA  offices  for  award  to  minority-owned  firms 
under  the  section  8(a)  Program. 

(4)  Acts  as  a  liaison  between  the  minority-owned  firm,  FAA  offices,  and  SBA. 
(.))    Solicits   subcontract    work   for   minoritj^-owned    firms   from    FAA   prime 

contractors. 

(6)  Represents  the  agency  at  Governmental  and  industry  meetings  on  those 
matters  pertaining  to  the  Minority  Business  Program. 

(7)  Categorize  complaints  and/or  problems  which  the  agency  has  recently 
encountered  with  small  business,  i.e.,  difficulty  certain  safety  regulations  may 
have  caused,  dealings  concerning  major  equipment  procurements,  etc. 

SAFETY  REGULATIONS 

Since  the  mission  of  the  Federal  Aviation  Administration  is  primarily  aviation 
safety,  new  or  revised  regulations  issued  by  this  agency  to  maintain  or  improve 
safety  in  many  instances  do  result  in  a  financial  burden  being  imposed  on  the 
aircraft  owner  or  operator.  We  will  be  prepared  at  the  hearing  on  June  19  to 
discuss  more  fully  the  nature  of  the  FAA  safety  mission;  the  FAA's  rulemaking 
process  and  procedure,  including  puljlic  participation  in  rulemaking;  the  aware- 
ness of  the  agenc}'  of  the  need  to  examine  alternative  requirements  and  implement 
them  whenever  that  can  be  done  without  adverse  effect  on  safety  and  consistant 
with  maintaining  an  equivalent  level  of  safety;  and,  the  overriding  need  to 
maintain  safety  standards  which  frequently  dictates  the  estabhshment  of  a 
regulatory  requirement  notwithstanding  the  cost  burden  it  imposes  on  the  persons 
affected. 

We  have  outlines  in  the  following  paragraphs  some  of  the  types  of  complaints 
which  the  agencj^  has  encountered: 

(1)  New  or  revised  regulations:  For  example,  a  small  airplane  is  an  airplane 
of  12,500  pounds  or  less  maximum  takeoff  weight,  regardless  of  passenger  seating 
capacity.  In  the  past  most  of  these  airplanes  have  been  type  certificated  to  the 
standards  of  Part  23  of  the  Federal  Aviation  Regulations.  By  rule  change  (Amend- 
ment 23-10,  February  5,  1971)  for  certification  under  Part  23,  an  airplane  must 
not  only  be  a  small  airplane,  but  it  must  also  have  a  passenger  seating  capacity 
of  nine  or  less.  Airplane  designs  not  meeting  both  of  these  criteria  must  be  type 
certificated  in  the  transport  category  to  more  stringent  regulations,  which  is  a 
more  time  consuming  and  more  expensive  program. 

The  FAA  considers  the  new  regulations  to  be  appropriate  because  of  the  recent 
emergence  of  small  airplanes  capable  of  carrying  large  numbers  of  passengers. 


iThe  Small  Business  Administration  is  responsible  for  thf  Section  8(a)  Program, 
Avhich  permits  the  sole  source  set-aside  of  projects  by  various  agencies  for  award  to 
niinoritv-owned  firms. 

^  The  Department  of  Commerce  has  the  responsibility  for  Implementing  and  executing 
policies  which  will  permit  minority-owned  firms  to  enter  the  manstream  of  the  national 
economy. 

3  E.xamples  of  Association  with  which  liaision  is  maintained  are :  National  Business 
League,  National  Association  of  Black  Manufacturers.  Washington  Council  for  Equal  Busi- 
ness Opportunity,   National   Association  of  Minority  Consultants  and  Urbanologists. 
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The  small,  modern  airplanes  designed  for  large  occupancy  are  approaching  the 
sophistication  in  design  and  equipment  of  the  transport  category  airplanes.  The 
FAA  does  not  believe  that  it  would  be  in  the  interest  of  safety  to  continue  to 
certificate  small  airplanes  which  have  a  passenger  seating  configuration,  excluding 
pilot  seats,  of  ten  or  more  seats  under  the  airworthiness  standards  of  Part  23  of 
the  Federal  Aviation  Regulations. 

(2)  Regulations  requiring  new  equipment  on  or  modification  of  existing  air- 
craft: For  example,  a  regulation  change  now  requires  (where  previously  it  did  not) 
the  installation  of  a  crew  compartment  voice  recorder  and  flight  data  recorder  in 
air  taxi  airplanes  used  in  Federal  Aviation  Regulations  Section  135.2  operations. 
This  has  resulted  in  complaints  that  tbe  costs  will  seriously  impair  the  jarofit- 
ability  of  the  type  of  airplane  involved. 

The  safety  rationale  in  this  example  is  that  the  voice  and  flight  data  recorders 
have  been  found  to  be  invaluaVjle  devices  to  quickly  and  accurately  determine  the 
cause  of  aircraft  accidents  and  therefore  enable  the  agenc}'  to  take  quick  action  to 
prevent  recurrence  of  an  accident. 

(3)  Mandatory  modifications  [Airworthiness  Directives  (AD)]  as  a  result  of 
service  experience:  AD's  are  issued  whenever  necessary  to  correct  an  unsafe 
condition  which  exists  in  a  product  in  service  and  is  likely  to  develop  in  other 
products  of  the  same  type  design.  An  AD  may  require  corrective  action  ranging 
from  a  routine  visual  inspection  to  a  major  retrofit  of  a  product.  A  recent  AD 
requiring  inspection  and  major  structural  modification  to  an  airplane  that  has 
been  in  service  many  j-ears,  and  currentlj^  used  in  many  contract  mail  operations, 
ha.s  resulted  in  complaints  that  the  cost  of  performing  this  work  would  make  it 
unprofitable  to  continue  to  operate  this  type  of  airplane. 

The  FAA  concluded  after  careful  consideration  that  this  AD  was  necessary  to 
correct  or  prevent  the  recurrence,  or  possible  development,  of  an  unsafe  condition 
on  aircraft  or  equipment,  and  that  the  safetj'^  rationale  for  such  actions  was  met  in 
this  case. 

(4)  As  a  result  of  a  study  conducted  by  the  Assistant  Secretary  of  Transporta- 
tion for  Safety  and  Consumer  Affairs,  it  was  recommended  that  Parts  61  and  141 
of  the  Federal  Aviation  Regulations  (FAR),  which  relate  to  certification  of  pilots 
and  flight  instructors  and  pilot  schools,  be  revised  and  updated  to  reflect  the 
increasing  complexity  of  the  modern  aircraft  and  its  operating  environment.  It  is 
now  required  that:  commercial  and  flight  instructor  applicants  furnish  a  complex 
airplane  for  the  practical  test ;  commercial  applicants  have  or  concurrently  ot)tain 
an  instrument  rating  or  be  issued  a  certificate  with  appropriate  limitations; 
approved  schools  develop  their  own  course  of  training;  and,  chief  instructors  be 
available  at  all  times  when  training  is  being  conducted  in  an  approved  course. 
Flight  instructors  and  approved  schools  have  objected  to  those  requirements, 
alleging  that  the  additional  cost  involved  will  result  in  a  fewer  number  of  students. 

The  safety  rationale  for  these  regulatory  actions  is  the  need  to  ensure  that 
persons  obtaining  pilot  certificates  or  additional  ratings  will  be  required  to  demon- 
strate that  they  can  safely  operate  today's  complex  aircraft  and  equipment  in 
today's  environment. 

The  above  examples  illustrate  that  FAA  regulator.y  issuances  usually  include 
the  airman  or  the  airplane.  Therefore,  the  burden  or  cost  to  business  is  a  function 
of  the  number  of  airmen  or  airplanes  utilized.  In  many  instances,  it  is  probably 
true  that  a  large  business  can  better  absorb  these  additional  costs  than  a  small 
business  or  a  busniess  operating  on  a  marginal  profit.  However,  the  business 
utilizing  the  greater  number  of  airmen  or  airplanes  will  have  a  larger  overall 
cost  or  burden. 

PROCUREMENT   COMPLAINTS 

(1)  Small  business  sometimes  claims  that  size  standards  are  not  fair.  Among 
the  determinants  used  in  establishing  whether  a  business  is  small  or  not  for  a 
given  commodity  or  service  is  the  number  of  employees  in  the  firm  or,  depending 
on  the  circumstances,  the  amount  of  the  firm's  annual  revenues.  Some  firms, 
wanting  to  be  treated  as  small  businesses,  have  complained  that  the  size  cut-off 
was  too  low;  other  firms,  wanting  to  exclude  firms  from  being  classified  as  small 
businesses,  have  complained  that  the  size  cut-off  was  too  high.  Complaints  in 
this  area  are  resolved  by  SB  A. 

(2)  Desire  b}^  large  business  that  fewer  procurements  be  set-aside. 

(3)  Manj^  complaints  have  been  received  from  non-minority  firms  protesting 
the  setting  aside  of  specific  projects  for  the  8(a)  Program,  including  litigation  to 
enjoin  such  set-asides.  In  one  instance,  and  8(a)  firm  was  protesting  an  award 
to  another  8(a)  firm. 
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(4)  Complaints  are  sometimes  received  concerning  the  need  to  have  specifica- 
tions for  procurement  items  better  defined  to  permit  competition  by  small  business, 
or  to  provide  for  procurement  in  units  more  suitable  to  small  business  participa- 
tion. It  is  a  function  of  FAA's  Small  Business  Assistance  Officer  and  small  business 
specialists  to  review  procurement  actions  and  identify  those  in  which  a  better 
accommodation  to  small  business  participation  is  feasible.  They  also  work  with 
the  complaintant  and  FAA  requirements  technicians  in  an  effort  to  resolve  an}' 
specific  problems. 

8.  Provide  the  latest  copy  of  the  following  Department  of  Transportation 
annual  or  semiannual  reports : 

8.  a.  On  operations  under  Part  II,  Title  I,  Airport  and  Airway  Division  Act  of 
1970. 

It  was  provided. 

8.  b.  On  member,  rank,  and  positions  of  Armed  Forces  members  detailed  to 
FAA. 

August  6,  1974. 
Hon.  Warren  G.  Magnuson, 
Chairman,  CovimiUee  on  Commerce, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  pleased  to  submit  the  semi-annual  report  on 
Participation  of  Military  Personnel  in  the  Federal  Aviation  Administration  as 
required  by  Section  302(c)  (3)  of  the  Federal  Aviation  Act  of  1958.  The  report 
covers  the  six  month  period  from  February  23,  1974  to  August  22,  1974. 

No  changes  have  been  made  in  the  existing  Department  of  Defense — Depart- 
ment of  Transportation  agreement  of  military  participation.  This  agreement  is 
completely  workable  and  satisfactory  in  all  respects. 

The  armed  forces  have  cooperated  by  detailing  highly  qualified  officers  to 
FAA  under  the  current  agreement.  It  is  considered  that  the  interests  of  national 
defense  are  being  served  through  the  effective  assignment  and  utilization  of 
military  personnel. 

Enclosed  is  a  listing  which  shows  the  number  of  officers  assigned  to  the  Federal 
Aviation  Administration  bv  organizational  subdivision  and  grade  as  of  August  1, 
1974. 

Sincerely, 

Claude  S.  Brinegar. 

Enclosure. 

MILITARY  PERSONNEL  ASSIGNED  TO  FAA  OFFICES  AND  SERVICES  BY  MILITARY  GRADE  AS  OF  AUG.  1,  1974 
(SEC.  302(c)  FEDERAL  AVIATION  ACT) 


Colonel 

Captain 

Lieutenant 
colonel 

Comi 

mander 

Major 

Total 

Associate  Administrator  for  Operations. 

Air  Traffic  Service 

Flight  Standards  Service 

2 

1  . 
1 

"'4' 

4 

1  ... 
1 
1  ... 

.. 

4 
8 
5 

I 
2 

1 

1 

1 

2 

Systems  Research  and   Development 
Service 

National    Aviation    Facilities    Experi- 
mental Center 

1  .. 

3 
2 

2 

7 
3 

Totals. - 

3 

2 

13 

5 

7 

30 

Note;  Total  officers  representing  military  services:  Air  Force,  18;  Army,  4;  Navy,  5;  USMC,  1;  Coast  Guard,  2. 

8.  Provide  the  latest  copy  of  the  following  Department  of  Transportation 
annual  or  semi-annual  reports : 

b.  On  number,  rank  and  positions  of  Armed  Forces  members  detailed  to  FAA. 

The  latest  DOT  report  is  attached.  However,  it  does  not  identify  the  exact 
positions  occupied  by  Armed  Forces  members.  The  current  (April  1975)  positions 
and  occupants  are  identified  below: 

1.  Col.  Richard  L.  Hellwege,  Chief,  Mihtary  Coordination  Staff,  SRDS. 

2.  Col.  Myron  P.  Lewis,  Jr.,  Chief,  Emergency  Operations  Staff,  Office  of  the 
Associate  Administrator  for  Air  Traffic  and  Airway  Facilities. 

3.  Lt.  Col.  James  A.  Forgas,  Avn  Operations  Spec,  Fit  Proc  Stds  Br,  Operations 
Division,  FSS. 
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4.  Lt.  Col.  John  D.  Hartnett,  ATC  Spec  (Gen)  Exp  Branch,  Simulation  Analysis 
Division,  NAFEC. 

5.  Lt.  Col.  Floyd  E.  Hammett,  Aerospace  Eng  (Maint),  Office/Chief  of  Maint, 
Maint  Division,  AFS. 

6.  Lt.  Col.  William  O.  Howe,  Mil  Asst  Material  Mgmt  Division,  Logistics 
Service. 

7.  Lt.  Col.  Ronald  R.  Laughlin,  Mil  Fit  Insp  Spec,  Fit  Insp  Branch,  Acft 
Programs  Division,  FSS. 

8.  Capt.  James  E.  Bollman,  ATC  Spec  (Gen),  Exp  Branch,  Simulation  and 
Eval  Divisi(m,  NAFEC. 

9.  Lt.  Col.  John  H.  Rodgers,  Program  Mgr  Systems  Engineering  Branch, 
SRDS. 

10.  Lt.  Col.  Henry  G.  Tinsley,  Chief,  Terminal  Navigation  Branch,  SRDS. 
IL  Lt.  Col.  Phillip  J.  Walker,  Fit  Insp  Mihtary  Representative,  Fid  Insp  Nat 

Field  Office,  Will  Rogers  Field,  Oklahoma  City,  Oklahoma. 

12.  Lt.  Col.  Roy  N.  Winkler,  ATC  Spec,  Term  Opns  and  Proc  Branch,  ATC 
Oprs  and  Proced  Division,  ATS. 

13.  Maj.  Wendell  L.  Anderson,  Mil  Asst  for  Sys  Mgmt,  Config  Mgt  Staff, 
Airway  Facilities  Service. 

14.  Maj.  Thomas  A.  Brooks,  ATC  Spec  (Prog  Mgr-High  Alt  Eval)  Eval 
Branch,  Evaluation  Staff,  ATS. 

15.  Maj.  Tood  W\  Crawford,  Opers  Analyst,  Opns  Liaison  Branch,  Int'l 
Programs  and  Pol  Division,  lA. 

16.  Maj.  Paul  Gavel,  Opers  Research  Anal,  Operations  Research  Branch, 
Executive  Staff,  ATS. 

17.  Maj.  Leo  G.  Jansscns,  R&D  Opers  Spec  &  Test  Dir,  Instrument  Land  Sys 
Sec,  Landing  Br,  Comm  &  Guidance  Division,  NAFEC. 

18.  Maj.  Jerrj'  Smith,  Military  Asst,  Office  of  Director,  Radar  and  Automation 
Division,  AFS. 

19.  Capt.  Andrew  A.  Tonkovic,  Emergency  Operations  Officer,  Emergency 
Operations  Staff,  Associate  Adm  for  Air  Traffic  &  Airway  Facilities. 

20.  Cdr.  Harold  B.  Emlet,  Military  Staff  Asst,  Airspace  and  Air  Traffic  Rules 
Division,  ATS. 

21.  Cdr.  John  J.  Shea,  Associate  Program  Mgr  (Propulsion,  Acft  Saf  Noise 
Abatement  Division,  SRDS. 

22.  Cdr.  David  C.  Shepherd,  Military  Assistant,  Program  Requirements, 
Staff,  Associate  Adm  for  Air  Traffic  and  Airway  Facilities. 

23.  Cdr.  Francis  J.  Steckbeck,  Meteorologist,  ATC  Proced  Br,  ATC  Dev 
Division,  SRDS. 

24.  Lt.  Col.  Thomas  M.  Wheeler,  ATC  Speciahst  High  Altitude  Evaluation 
Br,  Eval  Staff,  ATS. 

25.  Col.  Carl  C.  Johnson,  Emergencjr  Operations  Officer,  Emerg  Opns  St,  Off 
of  Associate  Adm  for  Opers. 

26.  Vacant,  Program  Manager  Rotary  Wing,  Acft  and  Noise  Abatement 
Division,  SRDS. 

27.  Lt.  Col.  Glenn  A.  Leister,  ATC  Spec,  Enroute  Opns  &  Proc  Division,  Air 
Traffic  Service. 

28.  Lt.  Col.  Allan  Tobiason,  ATC  Spec,  Opers  Research  Branch,  Executive 
Staff,  ATS. 

29.  Capt.  Hardy  M.  Willis,  Staff  Assistant,  Search  and  Rescue,  ATC  Opera- 
tions and  Procedures  Division,  ATS. 

30.'  Cdr.  Thomas  W.  Finnegan,  Aircraft  Operations  Officer,  Operations  and 
Maintenance  Branch,  Aircraft  Programs  Division,  FSS. 

8.  c.   On  Acquisition  without  advertising,  of  property  related  to  air  navigation. 

The  Skcretary  of  Transportation, 

Washingloii,  D.C.,  July  1,  lfJ74. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Commillee  on  Commerce, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman:  There  was  not  any  transaction  negotiated  under  the 
authority  of  Section  303(e)  of  the  Federal  Aviation  Act  of  1958,  as  amended 
(49  use  1344)  (72  Stat.  747),  during  Fiscal  Year  1974. 

This  report  is  required  under  the  provisions  of  that  section. 
Sincerely, 

Claude  S.  Brinegar. 
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8.  d.  On  member,  rank,  and  positions  of  Armed  Forces  members  detailed  to 
FAA,  in  evaluation  of  effectiveness  of  such  details. 

Hon.  John  Stennis, 

Chairman,  Committee  on  Armed  Services, 

L'.S.  Senate,  Washington,  D.C. 

Dk\h  Mr.  Chairman:  I  am  pleased  to  submit  the  Eighth  Annual  Ileport 
on  the  detail  of  militarj-  personnel  from  the  Department  of  Defense  to  the  Depart- 
ment of  Transportation  as  required  by  Section  9(d)  2)  of  the  Department  of 
Transportation  Act. 

Enclosed  is  a  listing  which  shows  the  number,  rank  and  position  of  the  Depart- 
ment of  Defense  militar}^  personnel  serving  with  the  Department  of  Transporta- 
tion as  of  April  1,  1975. 
Sincerely, 

WiLLi.\M  T.  Coleman,  Jr. 

Hon.  Mp:lvtn  Price, 
Chairman,  Committee  on  Armed  Services, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chair.man:  I  am  pleased  to  submit  the  Eighth  Annual  Report  on 
the  detail  of  military  personnel  from  the  Department  of  Defense  to  the  Depart- 
ment of  Transportation  as  required  by  Section  9(d)(2)  of  the  Department  of 
Transportation  Act. 

Enclosed  is  a  listing  which  shows  the  number,  rank  and  position  of  the  Depart- 
ment of  Defense  military  personnel  serving  with  the  Department  of  Transporta- 
tion as  of  April  1,  1975. 
Sincerely, 

William  T.  Coleman,  Jr. 


Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  pleased  to  submit  the  Eighth  Annual  Report  on 
the  detail  of  military  personnel  from  the  Department  of  Defense  to  the  Depart- 
ment of  Transportation  as  required  by  Section  9(d)(2)  of  the  Department  of 
Transportation  Act. 

Enclosed  is  a  listing  which  shows  the  number,  rank  and  position  of  the  Depart- 
ment of  Defense  military  personnel  serving  with  the  Department  of  Transporta- 
tion as  of  April  1,  1975. 
Sincerely, 

William  T.  Coleman,  Jr. 


Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Comynerce, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  pleased  to  submit  the  Eighth  Annual  Report  on 
the  detail  of  military  personnel  from  the  Department  of  Defense  to  the  Depart- 
ment of  Transportation  as  required  by  Section  9(d)(2)  of  the  Department  of 
Transportation  Act. 

Enclosed  is  a  listing  which  shows  the  number,  rank  and  position  of  the  Depart- 
ment of  Defense  military  personnel  serving  with  the  Department  of  Transporta- 
tion as  of  April  1,  1975. 
Sincerely, 

William  T.  Coleman,  Jr. 

Enclosure. 

Department  of  Defense  Military  Personnel,   Detailed  to  the  Depart- 
ment OF  Transportation,  .\s  op  April  1,  1975 

office  of  the  secret.\ry 

air  force 

1.  Lt  Colonel — Project  Manager,  Air  Transportation  Systems  Project  Divi- 
sion, Office  of  the  Assistant  Secretary  for  Systems  Development  and  Technology. 
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NAVY 

2.  Captain — Chief,  Air  Transportation  Systems  Project  Division,  OfEce  of 
Systems  Engineering,  Office  of  the  Assistant  Secretary  for  Systems  Development 
and  Technology. 

FEDERAL    AVIATION    ADMINISTRATION 
AIR    FORCE 

1.  Colonel — Chief,  Military  Coordination  Staff,  Systems  Research  and  Develop- 
ment Service. 

2.  Colonel — Chief,  Emergency  Operations  Staff,  Office  of  the  Associate  Adminis- 
trator for  Air  Traffic  and  Airway  Facilities. 

3.  Lt  Colonel — Aviation  Operations  Specialist,  Flight  Procedures  Standards 
Branch,  Flight  Standards  Service. 

4.  Lt  Colonel — Air  Traffic  Specialist,  Experimentation  Branch,  National  Avia- 
tion Facilities  Experimental  Center. 

5.  Lt  Colonel — Aerospace  Engineer,  Office  of  the  Chief  of  Maintenance,  Flight 
Standards  Service. 

6.  Lt  Colonel — Program  Manager,  Systems  Engineering  Branch,  Systems 
Research  and  Development  Service. 

7.  Lt  Colonel — Mihtary  Flight  Inspection  Specialist,  Flight  Insj^ection  Branch, 
Flight  Standards  Service. 

8.  Lt  Colonel — Air  Traffic  Control  Specialist,  Experimentation  Branch,  Na- 
tional Aviation  Facilities  Experimental  Center. 

9.  Lt  Colonel — Chief,  Terminal  Navigation  Branch,  Systems  Research  and 
Development  Service. 

10.  Lt  Colonel — Air  Traffic  Control  Specialist,  Terminal  Operations  and  Pro- 
cedures Branch,  Air  Traffic  Service. 

11.  Lt  Colonel — Military  Assistant,  Materiel  Management  Division,  Logistics 
Service. 

12.  Lt  Colonel — Flight  Inspection  Military  Representative,  Field  Inspection 
National  Field  Office,  Flight  Standards  Service. 

13.  Major — Operations  Analyst,  Operations  Liaison  Branch,  Office  of  Inter- 
national Aviation  Affairs. 

14.  Major — Military  Assistant,  Office  of  the  Director,  Airway  Facilities  Service. 

15.  Major — Research  and  Development  Operations  Specialist  and  Test  Director, 
Instrument  Landing  Systems  Section,  National  Aviation  Facilities  Experimental 
Center. 

16.  Major — Air  Traffic  Control  Specialist,  Evaluation  Branch,  Air  Traffic 
Service. 

17.  Major — Operational  Research  Analyst,  Operations  Research  Branch,  Air 
Traffic  Service. 

18.  Major — Military  Assistant  for  Systems  Management,  Configuration 
Management  Staff,  Airway  Facilities  Service. 


19.  Colonel — Emergency    Operations    Officer,    Emergency    Operations    Staff, 
Office  of  the  Associate  Administrator  for  Air  Traffic  and  Airway  Facilities. 

20.  Lt  Colonel — Program  Manager — Rotary  Wing,  Aircraft  and  Noise  Abate- 
ment Division,  Sj^stems  Research  and  Development  Service. 

21.  Lt  Colonel — Air  Traffic  Control  Specialist,  Enroute  and  Operations  and 
Procedures  Division,  Air  Traffic  Service. 

22.  Lt   Colonel — Air   Traffic   Control  Specialist,   Executive  Staff,   Operations 
Research  Branch,  Air  Traffic  Service. 


23.  Captain — Emergency    Operations    Officer,    Emergency    Operations    Staff, 
Associate  Administrator  for  Air  Traffic  and  Airway  Facilities. 

24.  Commander — Military   Staff   Assistant   Airspace   and   Air   Traffic    Rules 
Division,  Air  Traffic  Service. 

2.5.   Commander — Associate  Program   Manager   (Propulsion),   Aircraft  Safety 
Noise  Abatement  Division  Systems  Research  and  Development  Service. 

26.  Commander — Military  Assistant,   Program   Requirement  Staff,   Office  of 
the  Associate  Administrator  for  Air  Traffic  and  Airway  Facilities. 

27.  Commander — Meteorologist,    Air    Traffic    Procedures    Branch,    Systems 
Research  and  Development  Service. 
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MARINE  CORPS 

28.  Lt  Colonel — Air  Traffic  Control  Specialist  (High  Altitude),  Evaluation 
Branch,  Air  Traffic  Service. 

October  7,  1975. 
ISIr.  Charles  E.  Weithoner, 
Associate  Administrator  fu7-  Administration, 
Federal  Aviation  Administration, 
Washington,  D.C. 

Dear  Mr.  Weithoner:  While  we  agreed  at  the  Subcommittee  hearing  on  the 
FAA  that  it  would  take  time  for  you  to  furnish  some  of  the  information  requested, 
the  deadline  for  receipt  has  now  passed.  The  hearing  record  must  go  to  press. 
Therefore,  I  request  j'ou  send  the  Subcommittee  the  following  materials  requested 
at  the  hearing,  by  the  close  of  business  on  Friday,  October  16,  or  sooner  if  possible: 

1.  A  chart  showing  the  FAA  rulemaking  process. 

2.  A  documented  defense  against  allegations  that  the  FAA  procurement  costs 
for  items  is  substantially  greater  than  those  otherwise  procured  by  other  segments 
of  the  economy. 

3.  A  response  to  Mr.  Bedell's  inquiry  on  whether  or  not  there  was  a  hearing 
held  in  the  Sioux  City,  Iowa  airport  fire  protection  case.  Also,  does  the  FAA  have 
to  make  a  ruling  in  every  case  that  a  hearing  is  held? 

4.  A  categorical  breakdown  by  individual,  private  industry,  airline  industry, 
etc.,  of  all  meetings  between  the  Associate  Administrator  for  Safety's  office  and 
aviation  community  groups  for  the  period  both  fonnal  and  informal  June-De- 
cember 1974. 

5.  A  response  to  Counsel's  question  on  the  difference  between  the  right  to 
deposition,  interrogatory  and  discovery  in  the  FAA  appeals  board  procedure 
and  that  we  are  familiar  with  in  the  federal  district  court. 

Sincerel}^ 

William  L.  Hungate,  Chairman, 

Subcommittee  on  Activities  of 

Regulatory  Agencies. 

Mr.  Hungate.  The  subcommittee  will  stand  adjourned,  subject 
to  the  call  of  the  Chair. 

[Whereupon,  at  12:30  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 


REGULATIONS  OF  VARIOUS  FEDERAL  REGULATORY 
AGENCIES  AND  THEIR  EFFECT  ON  SMALL  BUSINESS 

(Part  1) 


THURSDAY,   JUNE  26,   1975 

House  of  Representatives, 
Subcommittee  on  Activities  of  Regulatory  Agencies 

OF  THE  Committee  on  Small  Business, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
2359,  Rayburn  House  Office  Building,  Hon.  William  L.  Hungate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Hungate.  The  subcommittee  will  be  in  order.  We  are  proceed- 
ing along  as  rapidly  as  we  can  because  the  House  goes  into  session  at 
10:30  today.  We  will  continue  meeting  as  long  as  we  can  but  we  may 
have  interruptions. 

Today  is  the  second  of  three  initial  hearings  to  be  conducted  by  the 
subcommittee  and  we  welcome  the  Civil  Aeronautics  Board. 

Air.  Thomas  J.  Heye,  the  present  General  Counsel  will  present  the 
Board's  testimony. 

Usually  the  air  transportation  industry  is  viewed  as  an  arena  for 
big  business.  A  closer  look  will  show  that  small  businesses  compose  a 
sizable  segment  of  the  air  transportation  industry.  Travel  tour  opera- 
tors, travel  agencies,  air  freight  forwarders,  hehcopter  lines  and  air 
taxi  operators  are  all  either  directly  covered  and  affected  by  regulation 
or  in  many  cases  are  affected  indirectly  although  not  necessarily  cov- 
ered by  regulation. 

CAB  regulation  also  has  an  impact  on  the  Nation's  tourism  in- 
dustry as  we  discovered  last  year  in  my  subcommittee's  hearings. 

This  hearing  is  perhaps  a  very  tunely  one  in  light  of  the  apparent 
reorganization  that  is  taking  place  at  the  Board.  There  are  several 
openings  in  top  staff  positions  and  as  we  understand  it,  you  yourself 
have  submitted  a  resignation,  Mr.  Heye.  Is  that  correct,  Mr.  Heye? 

Mr.  Heye.  That  is  correct,  Mr.  Chairman. 

Mr.  Hungate.  Since  the  Chairman  may  api^oint  staff  at  the  higher 
levels,  the  Board  could  weU  take  on  "a  new  look."  It  is  subjects  of  this 
nature  that  we  would  like  to  explore  further,  using  your  experience  and 
knowledge. 

The  CAB  has  been  the  subject  of  many  studies  and  reports,  the  most 
recent  of  which  is  now  circulating  in  the  Senate. 

The  Board  receives  few  laudatory  comments  generally.  In  the 
answers  to  our  questionnaire,  the  Board  states: 

It  has  been  the  Board's  view  that  the  imposition  of  the  minimum  reguhition  is 
the  most  effective  means  of  fostering  .  .  .  small  businesses. 
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Most  studies  seem  to  imply  that  too  much  regulation  is  the  problem 
ihis  IS  one  of  the  areas  we  have  to  concentrate  on.  We  would  also  hope 
to   briefly  explore   the  reason  for  formation  of  your  new  advisory 
committee  and  its  purposes.  -^ 

Do  any  of  the  subcommittee  members  have  opening  statements? 
li\o  response.! 

Mr.  HuNGATE.  We  welcome  you  and  you  may  proceed.  You  have 
a  prepared  statement.  It  will  be  placed  in  the  record. 

TESTIMONY  OF  THOMAS  J.  HEYE,  GENERAL  COUNSEL  CIVIL 
AERONAUTICS  BOARD;  ACCOMPANIED  BY  HAROLD  PARROTT 
STAFF  MEMBER 

Mr  Heye.  Mr.  Chairman  and  members  of  the  subcommittee,  it  is 
my  pleasure  to  appear  this  morning  to  discuss  mth  you  the  Civil 
AeTonauties  Board's  involvement  with  small  businesses 

Our  agency  is  charged  by  Congress  with  responsibility  for  regulating 
commercial  air  transportation.  We  grant  licenses,  we  review  rates  we 
approve  agreements,  and  we  collect  important  data  through'  an 
extensive  set  of  filing  regulations.  ^ 

However,  through  the  years,  it  has  been  the  Board's  judgment  that 
the  burdens  of  regulation  would  be  far  greater  than  the  benefits  insofar 
as  most  small  business  enterprises  are  concerned.  Thus,  the  Board 
ordinarily  exempts  small  air  transportation  related  businesses  from 
most  regulatory  reqmrements. 

r.o^l'^OQr  f'!S  ^"S^  ""  ff"^  examples.  Under  section  416  of  the  act  and 
part  298  ot  the  Board  s  regulations,  air  taxi  operators— that  is,  small 
U.b.  airlme  companies  that  use  aircraft  Avith  less  than  a  7,500-pound 
payload  and  30  seats  or  fewer— are  exempt  from  most  of  the  substan- 
tive provisions  of  the  act  and  the  Board's  regulations 

Instead,  we  require  simply  that  these  small  carriers  register  with  the 
Board  and  maintain  liability  insurance  sufficient  to  protect  their 
passengers.  ^ 

Air  freight  forwarders  are  also  exempt  from  many  of  the  substantive 
legulatory  provisions,  except  when  it  is  necessary  to  impose  regulations 
to  protect  the  travehng  or  shipping  public.  Our  filing  requirements  are 
also  designed  so  as  not  to  impede  the  operation  of  small  businesses. 

Let  me  explam  this  a  httle  more  fuUy.  U.S.  air  freight  forwarders 
holding  either  domestic  or  international  operating  authority  or  both 
fn^'TTo!?  ^1  mamtam  a  uniform  system  of  accounts  as  prescribed 
in  pait  244  of  the  Board's  economic  regulations  if  their  gross  air 

K'i  107'^''''^'''^  revenues  during  any  calendar  year  after  Decem- 
bei  61,  1972,  exceeded  $3  million. 

The  purpose  of  the  system  of  accounts  is  to  assure  that  the  larger 
lorwarders  account  for  similar  services  on  a  basis  comparable  to  each 
other  and  comparable  between  accounting  periods 

These  forwarders  are  requh-ed  to  file  financial  and  statistical  reports 
on  a  quarterly   basis  which  reflect  the  results  of  their  operations 
bmaller  forwarders,  whose  average  calendar  year  air  freight  revenues 
do  not  exceed  $3  million  are  not  required  to  adopt  the  uniform  system 
01  accounts. 

They  are,  however,  required  to  file  basic  financial  reports,  a  balance 
sheet  and  income  statements  quarterly,  which  reflect  the  financial 
results  ot  their  operations,  as  weU  as  statistical  reports 


75 

All  air  freight  forwaulors  are  required  to  file,  in  addition,  certain 
corporate  and  insurance  information.  The  number  of  schedules 
required  to  be  filed  by  the  smaller  forwarders  is  approximately  half 
the  number  of  schedules  required  from  the  larger  forwarders. 

It  might  be  of  interest  to  the  subcommittee  to  know  that  only 
26  Unit'ed  States  forwarders  out  of  almost  300  United  States  for- 
warders earn  revenues  of  over  $.3  million  a  year  and,  thus,  are  subject 
to  the  more  stringent  reporting  requirements. 

However,  these  26  forwarders  account  for  almost  90  percent  of  the 
air  freight  forwarder  industry  revenues. 

Tour  operators  are  another  small  business  component  of  the  air 
transportation  industry.  Generally  speaking,  these  tour  operators 
are  exempt  from  extensive  regulation.  However,  tour  operators  are 
required  to  submit  for  Board  approval  some  form  of  security  arrange- 
ment, either  a  bond  or  an  escrow  account,  in  order  to  protect  pas- 
sengers' advance  pa3^ments. 

Similarly,  the  major  types  of  special  charters  operated  by  tour 
operators  can  only  be  marketed  after  the  Board's  staff  has  had  an 
opportunity  to  review  the  details  of  the  particular  charter  program 
which  has  been  filed. 

It  is  the  Board's  view  that  these  requn-ements,  which  do  mipose 
some  burden  on  these  small  busmesses,  are  necessary  if  the  travehng 
public  is  to  be  adequatelv  protected. 

Finally,  Mr.  Chairman,  may  I  comment  briefly  with  respect  to 
travel  agents — another  small  business  component  of  the  air  trans- 
portation industrv.  These  agents,  who  serve  as  representatives  of  the 
airlines  as  well  as  individual  entrepreneurs,  are  currently  supervised 
under  agreements  among  the  airluies  which  are  approved  by  the 

Board. 

Fundamentally,  these  agreements  are  designed  to  protect  the  air- 
lines and  the  traveling  public  by  insuring  that  travel  agents  meet 
certain  minimum  professional  standards  and  that  they  are  bonded 
against  loss  to  the  airlines  or  the  pubhc. 

However,  the  travel  agency  industry  is  currently  one  of  free  entry, 
and  the  Board  has  historically  opposed  more  formal  regulation  of 
travel  agents. 

I  might  add,  Mr.  Chairman,  that  the  Board's  Bureau  of  Operating 
Rights,  wliich  is  the  Board's  principal  staff  dealing  with  small  business 
in  Ihe  'aviation  industry,  operates  in  a  very  informal  way  to  assist 
small  businesses  in  complving  w-ith  the  Board's  regulations. 

In  short,  I  would  say  that  the  Board's  historical  approach  has  been 
to  avoid  unnecessary  regulation  of  small  business,  to  make  the  filing 
requirements  as  simple  and  as  minimal  as  possible,  consistent  with  the 
need  to  protect  the  traveling  and  shipping  pubhc,  and  to  be  generally 
helpful  in  assisting  these  small  businesses  in  fulfilling  the  regulatory 
requirements  associated  with  their  endeavors. 

In  a  nutshell,  it  has  been  the  Board's  judgment  that  business 
flexibihty,  rather  than  extensive  regulation,  is  the  best  means  of 
allowing  these  small  businesses  to  prosper  in  the  pubhc  interest. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you,  Mr.  Heye.  The  Chair  vnW  proceed 
under  the  5-minute  rule  of  questioning  and  somewhat  out  of  order 
because  of  previous  commitments.  We  wil^  first  recognize  the  gentleman 
from  New  York,  Mr.  Addabbo. 
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Mr.  Addabbo.  I  have  to  attend  the  full  committee  meetino-  on 

^ff^i^P^'f  ^^u^  ^°  ^^^  "^^^^  ^^  ^^^  ^^'^^  t^  ^o  «bout  the  fund  fo?  the 
CAB.  Mr.  Heye,  you  are  resigmng.  I  am  going-  to  be  very  blunt  in 
nw  questiomng.  In  readmg  some  of  the  articles,  they  say  you"have  been 
ottered  several  positions. 

Are  any  of  them  with  an  airline? 

Mr.  Heye.  No;  they  are  not.  I  have  not  been  offered  any  positions 
1  have  been  approached  over  the  past  several  months  by  two  law 
hrms  who  are  wondering  what  my  future  plans  are.  I  have  not  dis- 
cussed my  plans  because  I  felt  I  was  not  free  to  do  so  until  I  had 
advised  the  Board. 

I  have  been  with  the  Board  4%  years.  I  am  now  going  to   seek 
employment  in  the  outside  area. 

Mr.  Addabbo.  I  represent  the  area  surrounding  Kennedy  Airport 
and  1  have  watched  these  matters  very  closely  with  the  FAA  and 
CAB  and  others  regulating  the  airlines  and  I  have  found  that  when 
one  ot  the  top  officers  of  FAA  or  the  other  regulatorv  agencies  retired 
they  usually  became  president  or  vice  president  of  an  airhne  or  an 
airlme-related  compan}'". 

I  have  had  a  study  made  of  FAA  and  I  have  found  that  their 
meetings  have  been  with  the  airlines  and  airline  operators  rather  than 
the  general  pubhc.  In  promulgating  your  rules  and  requirements  do 
you  take  into  consideration  public  interest  or  as  we  heard  quite  a  bit 
last  week  from  FAA,  the  economic  cost  to  those  you  are  reo-ulatino-? 
Mr.  Heye.  In  adoptmg  regulations  what  we  do  is  we  put  out^a 
pro])osed  rulemaking  to  the  public.  We  take  into  account  what  it  is 
going  to  cost  the  people  with  the  reporting  requirements,  for  examijle 
We  also  consider  what  are  we  going  to  get  out  of  the  information  once 
It  is  hied  with  the  Board?  The  Board  itself  is  an  economic  agencv  and 
we  try  to  take  into  account  the  economic  impact  of  things  that  we  are 
doing  at  the  Board. 

This  is  more  or  less  a  constant  evaluation  process,  that  is  taken  into 
account  when  we  process  regulations  through. 

Mr.  Addabbo.  Is  a  greater  value  placed  on  economic  cost  or  pubhc 
interest? 

Mr.  Heye.  As  far  as  the  Board  is  concerned,  public  interest  en- 
compasses the  question  of  economic  cost.  Economic  costs  are  one 
factor  that  have  to  be  cranked  into  the  system. 

Mr.  Addabbo.  Public  interest  in  my  o})inion  is  not  the  person  beino- 
regulated  but  the  person  served.  How  do  vou  rationalize  economic 
cost  as  being  the  same? 

Mr.  Heye  Under  section  102  of  the  act  public  interest  is  really 
dehned  for  the  Board  and  it  reallv  takes  those  various  elements  into 
account:  The  requirement  of  having  a  sound  healthy  industry  the 
requirement  of  having  an  economicallv  reasonable  rate  for  shipping 
and  lor  passengers  traveling.  The  public  interest  as  the  act  defines  it 
encompasses  not  only  the  consumer  traveler  and  the  shipper  it  also 
encompasses  the  industry  itself. 

It  is  a  balancing  operation. 

Mr.  Addabbo.  Do  you  feel  there  has  been  a  balancing  when  26  of 
the  firms  do  90  percent  of  the  business? 

Mr.  Heye.  That  is  an  element  of  competition.  It  is  a  fact  that- 
over  the  years  more  and  more  businesses  have  entered  into  the  air 
freight  forwarding  area.  But  as  a  matter  of  fact,  some  of  the  laro-e  air 
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freight  forwarders,  because  of  their  long  involvement,  are  generally 
going  to  be  the  dominant  people  in  the  market ])laces. 

But  that  is  quite  a  large  number  when  you  think  about  it — 26 
people  control  90  percent  and  not  four  or  five  air  freight  forwarders. 

Mr.  Addabbo.  To  m}^  way  of  thinking  26  out  of  300  is  not  a  large 
percentage.  Mr.  Chairman,  I  would  ask  for  the  record  a  listing  of  how 
long  the  26  have  been  in  business  and  the  average  time  the  other  200 
some  odd  have  been  in  business. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Without  objection  it  is  so  ordered. 

[The  material  requested  follows :] 

Civil  Aeronautics  Board, 
Washington,  D.C.,  July  3,  11)75. 
Hon.  William  L.  Hungate, 

Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies,  Committee  on  Small 

Business,  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  There  is  enclosed  a  listing  of  authorized  U.S.  air  freight 

forwarders,  ranked  according  to  total  air  freight  revenue  received  in  calendar  year 

1974,  showing  the  year  in  which  each  initiall_y  received  operating  authorization 

from   the   Board.   This  information  is  submitted  in  response  to  the  request  of 

Congressman  Addabbo  during  the  hearing  of  j'our  subcommittee  on  June  2G,  1975. 

Sincerely  yours, 

Thomas  J.  Heye, 

General  Counsel. 
Enclosure. 

U.S.  AIR  FREIGHT  FORWARDERS  RANKED  ACCORDING  TO  TOTAL  AIR  FREIGHT  FORWARDING  REVENUE  CALENDAR 

YEAR  1974 


Rank  and  name 


Air  forward- 
ing revenue 
(thousands) 


Year 

initially 

authorized 


1  Emery  Air  Freight  Corp _ $220,858 

2  Airborne  Freight  Corp 104,331 

3  United  Parcel  Service  Co 79,816 

4  Air  Express  International  Corp 79,384 

5  Shulman  Air  Freight,  Inc 51,021 

6  WTC  Air  Freight ..- 44,551 

7  Amerford  International  Corp.  d.b.a.  Amerford  Air  Cargo 40,916 

8  Burlington  Northern  Air  Freight,  Inc 29,980 

9  Jet  Air  Freight 28,251 

10  Circle  Airfreight  Corp 23,173 

11  Profit  by  Air,  Inc 23,161 

12  Novo  Airfreight,  Inc 19,961 

13  Wits,  Inc.  d.b.a.  WITS  Air  Freight.. 17,947 

14  CF  Air  Freight,  Inc 15,782 

15  Behring  International  Inc 14,341 

16  Novo  International  Airfreight  Corp 13,610 

17  Associated  Air  Freight,  Inc 13,393 

18  ABC  Air  Freight  Co.,  Inc 12,867 

19  BOR-AIR  Freight  Co.,  Inc 9,937 

20  Air-Land  Freight  Consolidators,  Inc 9,  727 

21  Trans-Air  Freight  System,  Inc... 8,651 

22  Imperial  Air  Freight  Service,  Inc 7,623 

23  5Star  Air  Freight  Corp 6,408 

24  Astro  Air  Express,  Inc __  4,  597 

25  Randy  International  Ltd 4,485 

26  Intel  national  Air  Courier,  Inc 4,  453 

27  All-Airtransport,  Inc 3,641 

28  Forwardair,  Inc 3,629 

29  Surf-Air,  Inc 3,604 

30  Service  By  Air  Freight  Forwarders,  Inc 3,322 

31  Harle  Consolidators  International  (HARLECON),  a  division  of  Harle  Services,  Inc 3, 182 

32  Air-Sea  Forwarders,  Inc 3, 120 

33  Euro- American  Air  Freight  Forwarding  Co.,  Inc 3,  073 

34  Priority  Air  Freight,  Inc 2,794 

35  DCI  International 2,786 

36  Bellair  Expediting  Service  Inc.. 2,  542 

37  Common  Market  Forwarders,  Inc.. 2,476 

38  Usair  Freight,  Inc 2,384 

39  Allstates  Air  Cargo,  Inc 2,358 

40  Mark  IV  Airfreight,  Inc 2,321 

58-998—75 6 


1956 
1968 
1953 
1956 
1953 
1964 
1960 
1972 
1960 
1961 
1968 
1956 
1962 
1970 
1966 
1968 
1958 
1967 
1956 
1956 
1958 
1959 
1969 
1968 
1969 
1967 
1960 
1970 
1970 
1972 
1966 
1956 
1967 
1969 
1966 
1969 
1969 
1970 
1962 
1965 
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AIR    FREIGHT    FORWARDERS    RANKED    ACCORDING   TO   TOTAL   AIR    FREIGHT   FORWARDING    REVENUE 
CALENDAR  YEAR  1974— Continued 


Rank  and  name 


41  Frontier  Freight  Forwarders,  Inc.  d.b.a.  Frontier  Freight  Consolidators 

42  Supreme  Air  Freight  Corp 

43  Global  Forwarding,  Inc. 

44  REX  AIR  FREIGHT - -- 

45  Air  Cargo  Specialists,  Inc --- 

46  Joyce  Expediting  Service,  Inc - 

47  Loomis  Courier  Service,  Inc... 

48  Wilson  Air  Freight,  Inc 

49  The  Express  Co 

50  Wells  Fargo  Air  Express,  Inc .-. - 

51  Performance  By  Air,  Inc 

52  Data  Air  Distribution  System  Co.,  Inc 

53  Northern  Air  Freight,  Inc 

54  Gold  Wings  Ltd 

55  IVlcLean  Cargo  Specialists,  Inc 

56  Kimberlin  Air  Freight  Corp 

57  International  Customs  Service,  Inc 

58  Corsair  Air  Cargo  System,  Inc. 

59  Century  Air  Freight,  Inc 

60  DHL  Corp _.. 

61  Apex  Air  Freight,  Inc 

62  Air  Freight  Forwarding  Co.,  Inc -- 

63  Labelle  Air  Freight,  Inc 

64  H.  E.  Sutton  Forwarding  Co.,  Inc 

65  Pilot  Air  Freight  Corp _- 

66  44  Air  Express  Systems,  Inc . 

67  Cal-Air  Forwarders,  Inc 

68  Pegasus  Air  Transport  Co 

69  Suarez  Shipping  Services,  Inc 

70  John  J.  McCabe  Agency,  Inc 

71  Connecticut  Air  Freight,  Inc 

72  Imperial  Van  Lines  International,  Inc 

73  Tuya  International  Corp 

74  Christman  Corp.  d.b.a.  Christman  Air  Freight 

75  Landair  Corp 

76  PurolatorSky  Courier,  Inc 

77  Panalpina  Air  Freight,  Inc.,  d.b.a.  Panalpina  Airfreight  System 

78  Furman  Air  Freight  Corp 

79  Saber  Air  Freight,  Inc 

80  Murty  Bros.  Agency,  Inc 

81  Sky  Hawk  Forwarders,  Inc.  d.b.a.  Cargo  Trader 

82  Transcarloading  Corp.  d.b.a.  Transconex  Air  Freight. 

83  KRK  Expediting,  Inc.- 

84  Right-O-Way  Air  Freight - --- 

85  Messrs.  Rudolph  B.  Markmiller  and  Dana  M.  Beaton  d.b.a.  Network  Courier  Service. 

86  P. I.E.  Air  Freight  Forwarding,  Inc 

87  World  Courier,  Inc 

88  Home-Pack  Transport,  Inc _. 

89  Satin  Air  Freight,  Inc --- 

90  Alas  Ibero  Aniericanas,  Inc 

91  Crown  Air  Freight  Corp 

92  J.D.  Smith  Inter-Ocean,  Inc 

93  Josef  Traffic  Consulting  and  Expediting  Service,  Inc 

94  AFI  Worldwide  Forwarders 

95  IVIDS  Courier  Services,  Inc 

96  Missouri  Pacific  Airfreight,  Inc 

97  Pacific  Alaska  Forwarders,  d.b.a.  Arctic  Air  Freight 

98  cAir  Freight - 

99  Bekins  International  Lines,  Inc 

100  General  Air  Freight  Corp.  Internationa! 

101  Moran  Air  Cargo,  Inc 

102  Ramar  Air  Freight  Corp 

103  Columbia  Air/Frate,  Inc 

104  Enterprise  Shipping  Corp 

105  Export-Import  Services,  Inc. - 

106  Jet  Forwarding,  Inc 

107  Retry  and  Co.'s,  Foreign  Express  (a  Division  of  Trans-World  Shipping  Corp.) 

108  Sentry  Air  Freight  Corp 

109  L.T.C.  Air  Cargo,  Inc. 

110  Trans-Pacific  Air  Cargo 

111  Wallkill  Air  Freight  Corporation  d.b.a.  Atlas  Air  Cargo 

112  Harlo-Air  Cargo  Brokers,  Inc 

113  Schreiber  Air  Freight 

114  Amerpole  Air  Freight 

115  Greene  Air  International,  Inc 

116  I.  E.  Bernard  &  Co.,  Inc.... 

117  Mercury  Motors  Express 

118  Bernard  Klainberg,  d.b.a.  Berklay  Air  Service  Corp 

119  Kimex.  Inc 

120  Foreign  Trade  Export  Packing  Corporation,  d.b.a.  Foreign  Trade  Export  Co 

121  Air  Forwarders,  Inc 


Air  forward- 

Year 

ing  revenue 

initially 

(thousands) 

authorized 

2,311 

1968 

2,211 

1965 

2,169 

1965 

2,141 

1966 

2,047 

1965 

2,016 

1965 

1,916 

1966 

1,670 

1966 

1,655 

1973 

1,645 

1971 

1,625 

1971 

1,553 

1970 

1,518 

1971 

1,512 

1971 

1,497 

1971 

1,432 

1971 

1,410 

1963 

1,376 

1970 

1,350 

1971 

1,310 

1974 

1,224 

1964 

1,156 

1972 

1,141 

1972 

1,137 

1968 

1,090 

1971 

1,070 

1971 

1,037 

1963 

1,028 

1971 

964 

1970 

923 

1970 

921 

1964 

895 

1973 

884 

1971 

840 

1969 

837 

1967 

819 

1961 

803 

1962 

758 

1968 

735 

1968 

732 

1971 

713 

1972 

695 

1973 

671 

1974 

670 

1972 

665 

1972 

643 

1969 

641 

1973 

636 

1973 

630 

1971 

622 

1960 

616 

1967 

589 

1954 

578 

1973 

554 

1973 

549 

1974 

535 

1972 

522 

1968 

517 

1964 

514 

1964 

510 

1952 

510 

1971 

501 

1962 

492 

1968 

488 

1967 

487 

1972 

479 

1965 

467 

1967 

458 

1970 

456 

1969 

422 

1965 

421 

1973 

414 

1971 

411 

1972 

403 

1967 

403 

1972 

396 

1971 

377 

1971 

373 

1966 

367 

1973 

365 

1971 

361 

1956 

79 
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AIR    FREIGHT    FORWARDERS    RANKED   ACCORDING   TO   TOTAL   AIR    FREIGHT   FORWARDING    REVENUE 
CALENDAR  YEAR  1974— Continued 


Rank  and  name 


122  Aeroexpresos - - 

123  Corn-Air  Freight,  Inc.,  d.b.a.  Comet  Air  Freight. 

124  Bruce  Duncan  Co.,  Inc.,  d.b.a.  Bruce  Duncan  Cargo 

125  Alex  Nichols  Agency,  Inc 

126  Apollo  Air  Freight  Corp 

127  All  Carrier  Transport,  d.b.a.  ACT  Air  Freight 

128  Commercial  Air-Frate,  Inc .-- 

129  Ben-Lee  iVlotor  Service  Co.,  d.b.a.  Mitchell  Air  Dispatch 

130  Satellite  Air  Freight,  Inc _ 

131  Sesko  International,  Inc -.. 

132  Van  Pac  Carriers,  Inc.. 

133  Signalair,  Inc 

134  Fritz  Air  Freight 

135  Carmichael  International  Service 

136  Bruce  Transfer  Corp 

137  Fresh  Air,  Inc.,  d.b.a.  Fresh  Air  Cargo 

138  Beacon  Shipping  Co.,  Inc 

139  International  Export  Packers,  Inc 

140  Columbia  Export  Packers,  Inc _ 

141  Richard  Thomas  Light  d.b.a.  Westchester  Air  Freight 

142  Paulssen  Air  Guice,  Ltd 

143  Sunpack  Movers,  Inc 

144  United  Couriers,  Inc. 

145  Air  Line  Freight,  Ltd 

146  Skymasfer,  Inc 

147  Schley  Shipping  Co.,  Inc 

148  Black  and  Geddes,  Inc 

149  Equine  Express,  Inc 

150  Graf  Air  Freight,  Inc 

151  Hop  Air  Freight  Forwarders,  Inc 

152  H.  G.  Ollendorff,  Inc 

153  World  Trade  Air  Freight  Services,  Inc _ 

154  Data  Air  Courier,  inc 

155  Karr,  Ellis  and  Co.,  Inc 

156  Luigi  Serra,  Inc 

157  Interstate  Dress  Carriers,  Inc — 

158  Airline  Freight  Services,  Inc 

159  Milken  Expediting,  Inc 

160  Three  Way  Van  Lines  Co.,  Inc 

161  Air  Cargo  Expediters,  Inc. 

162  Hallmark  Cargo  Services,  lnc.._ 

163  Southern  Pacific  Air  Freight,  Inc.. 

164  Shipco,  Inc.,  d.b.a.  Shipco  Airfreight 

165  Archer  Courier  System  d.b.a.  Archer  Air  Freight 

166  Airway  Freight  Corp 

167  Neptune  World  Wide  Moving,  Inc 

168  General  Transpac  System  d.b.a.  GTS  Airfreight 

169  A.F.  Burstrom  and  Son,  Inc.. 

170  American  Ensign  Van  Service 

171  Burnham  Van  Service 

172  Callan  Air  Courier,  Inc.  d.b.a.  Calico 

173  Chicago  Avenue  Transfer,  Inc 

174  Furniture  Forwarding,  Inc.. 

175  Golden  Gate  Air  Freight,  Inc 

176  Service  Air  Cargo 

177  Charles  Bergener  d.b.a.  Media  Air  Cargo 

178  Senderex  Cargo  Co.,  Inc 

179  Reilly  Expediting  Service,  inc - 

180  ROS  Forwarding  Services 

181  Kamino  Air  iransport,  Inc 

182  Memphis  Compress  and  Storage  Company  d.b.a.  V.  Alexander  &  Company-Exports. 

183  F.  X.  Coughlin  Co 

184  Arnold  S.  Grant  d.b.a.  Lemark  Air  Freight  Service — 

185  Instant  Air  Freight,  Inc 

186  Puerto  Rican  Forwarding  Co.,  d.b.a.  Active  Air  Freight. 

187  Enconocaribe  Consolidators,  Inc 

188  Hemishpere  Air  Freight,  Inc 

189  Union  Courier  Service,  Inc 

190  Globe  Shipping  Co.,  Inc.. 

191  HC  &  D  Forwarders  International,  Inc 

192  O.N.C.  Forwarding  d.b.a.  Rocor  Air  Freight... 

193  Target  Air  Freight,  Inc 

194  B.  Von  Paris  and  Sons,  Inc... 

195  Colwood  Messenger  Service  d.b.a.  Colwiood  Air  Freight 

196  International  Activities  Corp 

197  Pacific  Delivery  System 

198  Trans-American  Van  Service,  Inc 

199  Express  Forwarding  and  Storage  Co.,  Inc 

200  Cartwright  International  Van  Lines 

201  Royal  Air  Freight  Corp 


Air  forward- 

Year 

ing  revenue 

initially 

(thousands) 

authorized 

360 

1972 

354 

1966 

350 

1968 

347 

1970 

344 

1970 

318 

1970 

318 

1970 

284 

1973 

281 

1964 

275 

1972 

266 

1965 

261 

1962 

257 

1970 

244 

1971 

219 

1967 

217 

1973 

216 

1966 

210 

1966 

198 

1965 

178 

1970 

178 

1973 

176 

1965 

172 

1971 

169 

1973 

169 

1967 

165 

1974 

155 

1971 

154 

1973 

154 

1972 

148 

1956 

146 

1956 

138 

1972 

132 

1974 

127 

1961 

122 

1968 

118 

1970 

117 

1974 

111 

1974 

111 

1973 

105 

1970 

103 

1973 

90 

1971 

87 

1974 

86 

1974 

81 

1974 

77 

1972 

74 

1970 

68 

1970 

67 

197^ 

67 

1973 

66 

1973 

66 

1973 

63 

1973 

63 

1967 

53 

1965 

52 

1973 

47 

1973 

46 

1971 

45 

1972 

38 

1973 

38 

1974 

36 

1972 

34 

1962 

32 

1973 

32 

1964 

29 

1974 

28 

1966 

28 

1974 

27 

1958 

27 

1973 

25 

1968 

24 

1971 

23 

1965 

22 

1974 

21 

1974 

21 

1968 

20 

1973 

18 

1972 

17 

1966 

17 

1972 

80 
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Rank  and  name 


202  Airspeed,  Inc.     

203  Wright  Air  Freight  Corp 

204  Francesco  Parisi  Forwarding  Corp.,  d.b.a.  Parisi  Airfreight..     

205  Frank  P.  Dow  &  Co..     

206  Galaxy  Air  Freight,  Int'l 

207  G  &  H  Transportation,  Inc.... 

208  Joseph  DiMaio  d.b.a.  International  Freight  Services 

209  Security  Van  Lines,  Inc 

210  Andrew  I.  Williams  d.b.a.  Blue  Eagle  Air  Freight 

211  Kerner  Trucking  Service,  Inc.  d.b.a.  KTS  Air  Freight 

212  Empire  Foreign  Air  Forwarders,  Inc.  (N.Y.  Corp.) 

213  Oceanic  Forwarding  Co.,  d.b.a.  Air-Oceanic  Shippers 

214  Airport  Drayage  Co.,  Inc.  d.b.a.  Alaska  Air  Forwarding 

215  Engel  Brothers  Inc 

216  Air  Van  Forwarders,  Inc 

217  Allied  Van  Lines,  Inc __ 

218  Clipper  Express  Company  d.b.a.  "SKY-HO"  Air  Freight  Division 

219  District  Moving  and  Storage,  Inc.,  d.b.a.  District  Containerized  Express. 

220  Marquis  Transport  Services,  Ltd 

221  TransporTrade  Corp 

222  United  News  Transportation  Co 

223  Bowman  Air  Cargo,  Inc 

224  Door  to  Door  International,  Inc 

225  Inter-Maritime  Forwarding  Co... 

226  JAR  Freight  Forwarding  Co.,  Inc 

227  Monumental  Security  Co 

228  Mitchell  Overseas  Movers,  Inc.,  d.b.a.  Mitchell  Air  Freight 

229  National  Van  Lines,  Inc 

230  Edward  J.  Esmond,  Jr.,  d.b.a.  Parcel  Air  Speed  Service 

231  Richardson  Transfer  and  Storage,  Co.,  Inc 

232  Sincro  Inter  National 

233  United  Van  Lines,  Inc 

234  James  G.  Wiley  Co 


Air  forward- 

Year 

ing  revenue 

initially 

(thousands) 

authorized 

16 

1974 

15 

1970 

14 

1972 

12 

1955 

12 

1974 

7 

1968 

7 

1974 

7 

1965 

6 

1974 

6 

1968 

5 

1954 

5 

1969 

3 

1974 

3 

1965 

2 

1974 

2 

1973 

2 

1962 

2 

1969 

2 

1974 

2 

1973 

2 

1968 

1974 

1973 

1955 

1974 

1973 

1972 

1973 

1974 

1973 

1971 

1973 

1958 

Note:  Only  234  of  the  338  air  freight  forwarders  authorized  as  of  Dec.  31, 1974,  reported  air  freight  forwarding  revenue. 

Mr.  HuNGATE.  The  gentleman  from  Nebraska,  Mr.  McCoUister. 

Mr.  McCoLLisTER.  Thank  you,  Mr.  Chairman. 

Mr.  Heye,  I  am  grateful  for  your  being  here  this  morning  and  I 
intend  no  disrespect  of  you  but  I  must  say  that  I  am  very  much 
disappointed  that  the  Board  is  not  here  and  I  ask,  Mr.  Chairman, 
that  when  we  come  back  the  first  week  in  July,  that  some  request  go 
to  the  Civil  Aeronautics  Board  for  their  appearance  here  because  I 
tliink  it  is  only  the  Board  that  can  give  the  answers  to  the  questions 
that  some  of  us  have  to  ask. 

I  understand  that  you  have  resigned  and  that  may  in  some  way 
qualify  you  better  as  a  witness.  But  I  think  the  questions  of  pohcy 
that  I  have  must  be  addressed  to  the  Board.  But  I  am  going  to  ask 
them  of  you  anyhow  and  perhaps  you  can  shed  some  light. 

You  know,  very  often  when  we  inquire,  we  do  so  m  such  general 
terms  that  the  answer  to  the  question  also  expressed  in  general  terms 
is  somewhat  meaningless.  So,  sir,  what  I  intend  to  do  is  to  be  quite 
specific. 

I  am  from  Omaha,  Nebr.,  and  we  have  had  a  i)etition  or  a  question 
pending  before  the  CAB  for  8}^  years  to  break  the  monopoly  that 
United  Airlines  has  on  east-west  service  out  of  Omaha. 

For  8)^  years,  the  Omaha  Port  Authority  and  the  city  of  Omaha 
has  had  a  request  pending  to  remedy  that  situation.  It  is  possible  that 
8}^  years  is  necessary  to  determine  the  facts  in  the  case.  Why  has  it 
taken  Sji  yenTs  to  get  some  kind  of  a  resj)onse  on  the  cure  of  what 
nearly  every  party  to — except  United  Airlines — to  the  case  has  ac- 
knowledged that  Omaha  is  the  most  underserved  hub  market  any- 
where in  the  United  States. 
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What  can  you  enlighten  me  as  to  A,  the  current  status  of  the 
appHcation,  and  B,  why  it  has  taken  so  long  to  get  to  this  point? 

Mr.  Heye.  Mr.  Congressman,  the  current  status  of  the  service  to 
Omaha  and  Des  Moines  case  is  that  on  May  8,  the  Board  itself  heard 
oral  argument  on  the  case  and  they  will  now  meet  to  render  a  decision 
on  the  matter. 

The  most  recent  cause  for  the  delay,  I  think  it  was  in  1973,  briefs 
were  filed  in  the  case,  and  the  Board  felt  that  at  that  time  that  before 
ihey  proceeded  further,  an  environmental  impact  statement  should 
be  obtained. 

The  case  was  remanded  for  the  purpose  of  obtaining  an  environ- 
mental impact  statement.  The  environmental  impact  statement  was 
put  forth  and  now  the  matter  is  ready  for  a  board  decision. 

I  am  not  familiar  at  this  point  with  the  earlier  procedural  steps 
that  went  before. 

Mr.  McCoLLisTER.  May  I  suggest  them  to  you  now  in  order  that 
they  be  made  a  part  of  this  record?  The  timetable  was  like  this.  It 
was  on  December  16,  1966,  the  motion  was  made  for  an  expedited 
hearing.  On  April  13,  1967,  the  original  investigating  order.  On 
October  3,  1967,  the  revised  investigating  order.  On  November  2, 
1967,  the  prehearing  conference. 

On  February  6,  1968,  an  order  of  deferral.  On  March  21,  1968,  a 
consolidation  order.  On  December  13,  1968,  conclusion  of  original 
hearing.  August  25,  1969,  initial  decision  of  Examiner  Walsh.  July  6, 
1970,  first  Board  opinion.  September  4,  1970,  Board  order  stating 
effectiveness  of  certificates. 

October  16,  1972,  Board  order  of  remand.  May  3,  1973,  conclusion 
of  hearing  on  remand.  September  6,  1973,  initial  decision  of  Judge 
Neumann.  November  8,  1973,  the  order  deferring  decision  for  an 
environmental  impact  statement. 

March  26,  1975,  the  submission  of  the  negative  environmental 
impact  statement.  May  28,  1975,  the  second  oral  argument. 

Mr.  Heye.  It  is  not  a  record  to  be  proud  of  but  I  really  don't  know 
the  earlier  ramifications  of  the  case. 

Mr.  McCoLLisTER.  Why  don't  you? 

Mr.  Heye.  At  this  point,  the  thing  that  concerns  our  office  about 
the  case  is  the  decision  of  the  Board  which  is  where  we  stand  right 
now.  I  could  supply  for  the  record  a  statement  on  the  history  of  this  case 
with  an  attempt  to  try  to  evaluate  why  this  case  took  so  long. 

Mr.  McCoLLisTER.'^I  would  like  that  to  be  made  part  of  the  record 
and  ask  unanimous  consent. 

Mr.  HuNGATE.  Can  that  be  done  on  or  before  July  3? 
Mr.  Heye.  Yes. 

Mr.  HuNGATE.  Without  objection,  that  will  be  made  a  part  of 
the  record  at  this  point. 

IThe  information  requested  follows:] 

Civil  Aeronautics  Board, 
Washington,  D.C.,  July  3,  1975. 
Hon.  William  L.  Hungate, 

Chairman,  Subcommitlee  on  Activities  of  Regulatory  Agencies, 
House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  In  the  course  of  my  testimony  before  your  subcommittee 
on  June  26,  1975,  Congressman  McCollister  of  Nebraska  requested  an  explanation 
of  the  dehiys  experienced  in  the  Service  to  Omaha  and  Des  Moines  Case,  Docket 
18401,  which  I  stated  I  would  supply.  This  letter  is  in  response  to  that  request. 
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Attached  for  the  convenience  of  the  committee  is  a  chronology  of  the  course 
of  proceedings.  It  is  evident  that  the  Service  to  Omaha  and  Des  Moines  Case  has 
encountered  substantial  delays  on  the  road  to  a  final  decision.  However,  it  must 
he  remembered  that  the  Board  did  in  fact  enter  a  decision  in  the  case  almost  five 
years  ago  (Order  70-7-24,  July  6,  1970).  Unfortunately,  circumstances  were 
such  that  the  decision  was  subsequently  set  aside  by  the  Board  with  respect  to 
the  major  part  of  the  authority  awarded. 

The  Board  made  the  following  awards  by  Order  70-7-24: 
Carrier  Award 

American A  new  transcontinental  segment  San  Francisco-Omaha- 

Des  Moines-New  York/Newark. 
TWA A  new  transcontinental  segment  Los  Angeles-Omaha- 

Des  Moines- Washington/  Baltimore. 
Eastern New  segments  St.  Louis-Omaha  and  Omaha-Seattle/ 

Portland. 
Frontier A  new  segment  Omaha-Chicago  (to  be  served  through 

Midway  Airport)  plus  nonstop  rights  Omaha-Denver 

and  Omaha-Kansas  Citj-. 
North  Central Nonstop  rights  Omaha-Minneapolis/St.  Paul. 

The  awards  to  Eastern,  Frontier  and  North  Central  became  effective  on 
September  5,  1970  (Order  70-9-26,  September  4,  1970). 

On  the  other  hand,  the  awards  to  American  and  TWA  were  abortive,  since 
both  carriers  were  stronglj'  opposed  to  the  routes  as  structured  hy  the  Board. 
TWA  in  fact  asserted  that,  in  the  absence  of  certain  expansions  of  its  authority, 
"TWA  cannot  willingl.y  undertake  to  implement  its  award,"  and  requested  that 
Omaha  and  Des  Moines  be  deleted  from  its  certificate  altogether.  The  strong 
disagreement  with  the  Board's  judgment  was  caused,  in  port,  by  the  deep  deterio- 
ration of  traffic  growth  which  aifected  both  the  domestic  air  transportation  system 
in  general  and  the  markets  in  issue  in  particular,  beginning  in  1969.  As  required 
by  statute,  the  Board's  opinion  was  of  course  based  upon  the  facts  of  record, 
which  reflected  a  much  more  optimistic  traffic  growth  rate,  forecast  upon  a  1967 
data  base  and  the  historical  1964-1967  average  growth  rate. 

The  traffic  turndown  and  the  virtually  unprecedented  unwillingness  on  the 
part  of  recipients  of  major  new  authority  to  accept  the  routes  gave  the  Board 
little  practical  alternative  but  to  reconsider  its  awards.  It  initially  stayed  the 
awards  to  American  and  TWA  pending  such  reconsideration  (Order  70-9-26, 
September  4,  1970).  Thereafter,  continued  monitoring  by  the  Board  confirmed 
that  traffic  growth  in  the  markets  remained  depressed  and  traffic  failed  to  reach 
levels  commensurate  with  the  figures  relied  upon  by  the  Board  in  its  decision. 
It  did  not  appear  that  the  two  carriers  would  mellow  their  adamant  opposition 
to  the  awards.  Accordinglv,  and  since  the  record  was  clearly  inadequate  to  permit 
a  final  decision  on  the  merits,  the  Board  vacated  its  awards  and  remanded  the 
case  for  further  evidentiary  hearings  (Order  72-S-72,  August  16,  1972). 

The  primary  delaying  factor  in  the  reopened  phase  of  the  ease  has  been  the 
niotion — filed  on  October  9,  1973,  by  the  incumbent  carrier  in  the  markets, 
United — seeking  a  Board  determination  with  respect  to  the  environmental 
impact  of  any  awards  in  the  case,  pursuant  to  the  National  Environmental 
Policy  Act  of  1969  which  had  gone  into  effect  on  January  1,  1970.  The  moticm 
came  at  a  late  date  in  the  proceedings,  and  necessitated  a  hiatus  to  permit  the 
gathering  and  analysis  of  the  relevant  environmental  information. 

Although  the  Board  had  envisioned  a  much  speedier  process  in  ordering  an 
environmental  statement  to  be  prepared  (Order  73-11-31,  November  8,  1973), 
the  submission  of  the  relevant  data  by  the  air  carriers  and  other  parties  consumed 
fully  eleven  months,  with  repeated  requests  for  postponement  by  the  air  carriers. 
The  data  was  eventually  supplied  on  October  15,  1974,  and  the  staff's  environ- 
mental statement  was  issued  on  February  27,  1975. 

The  delay  may  \ie  attributed  largely  to  the  inexperience  of  the  carriers  and 
the  Board's  staff  with  respect  to  the  type  of  data  which  would  be  appropriate 
for  full  compliance  with  NEPA,  and  the  extent  of  the  analysis  required.  In  fact, 
environmental  issues  had  been  newly  interposed  in  a  number  of  other,  contempo- 
raneous cases,  and  the  Board's  staff  and  the  air  carriers  were  engaged  at  that  tim( 
in  substantial  efforts  to  standardize  the  type  of  environmental  information  to  be 
supplied  in  Board  cases  and  the  analysis  to  be  performed.  Once  this  standardiza- 
tion had  been  effectively  achieved  in  some  of  the  other  cases,  it  was  applied  to 
the  Service  to  Omaha  and  Des  Moines  Case. 
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As  indicated  in  the  attached  chronology,  oral  argument  to  the  Board  was  held 
on  May  28,  1975,  and  the  case  is,  once  again,  ripe  for  decision. 

I  hope  that  the  above  has  answered  the  Committee's  questions  with  regard  to 
the  timing  of  the  Service  to  Omaha  and  Des  Moines  Case.  We  stand  ready  to  provide 
any  further  assistance  that  may  be  required. 

Sincerely,  _  _    „ 

Thomas  J.  Heye, 

General  Counsel. 

Enclosure. 

Chronology   service   to   Omaha   and  Des   Moines,   docket   18401 
Date  Event 

Oct.  21,  1966 Application  filed. 

Dec    16    1966__  ---     Motion  for  expedited  hearing  filed. 

\pr    13    1967   _  --       Service  to  Omaha  Case  instituted.  Order  No.  E-24977. 

'  IMarkets:  Omaha  to  Chicago,  Denver,  Kansas  City, 

Twin  Cities,  Seattle/Portland,  St.  Louis. 
Oct   3    1957       -  Omnha-Des  Moines   Transcontinental  Service  Invesliga- 

'    '  ~  tion    instituted.     Order     No.     E-25771.     Markets: 

Omaha/ Des  Moines  to  Los  Angeles,  San  Francisco, 
New  York,  Waslungton/ Baltimore. 
Nov  20   1967  -  Order  No.  E-26004,  denjdng  petitions  for  reconsidera- 

'  tion  of  Order  E-25771. 

Mar.  21,  1968 Service  to  Omaha  and  Des  Moines  Case  instituted  by, 

consolidating  Service  to  Omaha  Case  and  Oniaha- 
Des-Moines  Transcontinental  Service  Investigation, 
Order  No.  E-26556. 

Julv  2,  1968   _    Order  68-7-12,  expanding  scope  of  case. 

Aug.  1,  1968 Order   68-8-4,    denying   petition   for   reconsideration. 

Dec.  13,  1968 Evidentiary  hearings  ended.  „.  ,  u 

Auo-.  25,  1969_    . Initial    Decision    of    Examiner    Richard    A.     Walsh. 

July  6    1970 --   -       Opinion  and  Order  70-7-24,  awarding  new  or  improved 

'  route  authority  in  14  Omaha/Des  Moines  markets. 

Sept.  4    1970         _   -    --     Order  70-9-26,  allowing  awards  to  Eastern,  Frontier 

''  '  and  North  Central  to  go  into  effect;  staying  awards 

to    American    and    TWA    pending    reconsideration. 

Au"-   16   1972  Order  72-8-72,  rescinding  awards  to   American  and 

''"      '  TWA  and  remanding  case  for  further  evidentiary 

hearings. 

Oct.  5,  1972 Order  72-10-10,  expanding  scope  of  case. 

Nov.  is,  1972 '    Prehearing  Conference. 

May  3,  1973 Evidentiary  hearings  ended. 

Sept.  6,  1973 Initial  Decision  of  Administrative  Law  Judge  Ross  I. 

Newmann. 

Oct.  9,  1973 Motion  bv  United  seeking  deferral  of  briefing  date, 

in  order" to  have  a  Board  determination  with  respect 
to  the  need  for  an  environmental  impact  statement 
pursuant  to  NEPA. 

Nov.  8,  1973  -    Order  73-1 1-31,  deferring  further  proceedings;  directing 

Bureau  of  Operating  Rights  to  prepare  an  environ- 
mental statement;  and  directing  parties  to  file  certain 
environmental  data  within  28  days. 
Nov.  30,  1973,  Mar.  15,       Notices  of  Director,  BOR,  postponing  the  date  for  the 
Apr.     23,     July    31,  filing  of  environmental  data,  upon  request  of  the 

Sept.  30,  1974.  carrier  parties.  . 

Oct.  15,  1975 Environmental  data  filed  by  air  earner  parties  and 

others. 
Feb   27   1975  _-_         Environmental    Negative    Declaration    submitted    by 

BOR. 

April  14,  1975 Briefs  to  Board  filed. 

May  28,  1975 Oral  argument  to  Board. 

Mr.  McCoLLiSTER.  We  have  an  example  of  the  incredibly  made 
decisions  of  the  ICC  where  the  request  b}^  the  Union  Pacific  that  it 
be  allowed  to  absorb  the  Rock  Island  when  the  Rock  Island  was  still 
a  profit-making  institution — I  am  convinced  that  the  ICC's  slow 
action  has  precipitated  the  crisis  affecting  the  Rock  Island. 
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Here  we  have  from  an  agency  from  which  many  of  us  expected  a 
great  deal  more  the  same  beginning  of  a  record  of  delay  and  indecision. 
I  am  not  teUing  you  what  the  decision  ought  to  be.  That  would  be 
improper.  But  for  it  to  go  this  long  without  resolution  of  it  does 
great  injustice  to  the  citizens  that  I  represent  and  indeed  because  it 
is  an  example  of  some  CAB  inaction,  I  suspect  it  may  be  fairly  repre- 
sentative of  a  lot  of  such  things  that  affect  the  CAB. 

I  am  very  much  interested  in  getting  to  the  bottom  of  it.  You  might 
carry  the  message  back  to  their  Board  that  when  they  appear  here 
in  response  to  this  subcommittee's  invitation  that  we  are  going  to 
])ress  the  issue  on  why  it  has  taken  the  CAB  this  long  to  come  to  a 
conclusion. 

Perhaps  there  is  some  defect  in  the  law  under  which  the  CAB  has 
to  operate.  If  that  is  so,  this  subcommittee  will  have  some  legislative 
recommendations  to  make.  Would  you  have  any  further  comments  on 
the  service  to  Omaha  and  Des  Moines? 

Mr.  Heye.  I  think  that  this  case  in  terms  of  delay  is  totally  un- 
representative of  the  normal  Board  procedures.  I  would  like  to  su]:)ply 
that,  a  statement  of  the  history  of  this  case  and  how  it  got  where  it  is. 

Mr.  McCoLLisTER.  I  would  like  to  know  why  it  is  unrepresentative 
if  it  is  and  I  need  to  know  what  the  unusual  factors  are  that  make 
it  unrepresentative. 

Mr.  HuNGATE.  Before  recognizing  the  next  member,  the  Chair 
would  state  that  we  have  been  advised  that  the  present  chairman  is 
new  on  board  there  about  5  weeks.  Our  understanding  is  that  he 
understands  when  we  have  further  hearings  in  July,  we  will  expect 
the  Board  and  they  expect  to  be  here. 

We  extend  that  invitation  in  a  very  cordial  and  urgent  way.  The 
Chair  would  further  state  that  I  don't  want  to  interrupt  this  witness 
in  midair  but  since  these  are  oversight  proceedings,  all  witnesses  will 
be  sworn  following  this  one. 

The  Chair  recognizes  the  gentleman  from  Iowa,  Mr.  Bedell. 

Mr.  Bedell.  Does  my  colleague  from  Nebraska  desire  more  time? 

Mr.  McCoLLisTER.  I  thank  the  gentleman  from  Iowa,  but  I  think 
that  my  time  might  better  be  used  in  saving  my  energy  for  the  full 
Board  when  it  appears. 

Mr.  Bedell.  You  mentioned  the  effects  of  ])eople  from  your  district. 
It  affects  people  from  nearby  districts  as  well. 

You  are  leaving  3^our  position.  I  presume  your  past  salary  is  public 
information? 

Mr.  Heye.  $36,000.  I  am  a  GS-18  emi)loyee  at  the  Board. 

Mr.  Bedell.  We  have  been  involved  in  an  effort  to  have  a  charter 
flight  to  bring  some  people  from  Sioux  City,  Iowa  in  here  and  we  have 
been  treated  very  fairly  by  the  CAB  according  to  their  regulations. 

We  are  bringing  in  a  grouj)  of  farmers  and  there  is  a  desire  that  some 
of  the  news  people  come  with  them.  There  is  a  rule  that  they  cannot 
come  with  them  on  this  charter  flight,  for  example.  What  is  the  logic 
behind  these  t^q^es  of  limitations? 

It  is  not  that  we  have  an  objection  to  our  treatment.  It  is  trying  to 
find  out  why  this  exists. 

Mr.  Heye.  Would  you  care  to  address  that? 

Mr.  Parrott.  I  am  familiar  with  it.  I  met  with  your  son  and  talked 
with  him.  The  statute  untler  which  we  operate  the  Federal  Aviation 
Act,  mandates  the  Board  to  distinguish  between  charter  transporta- 
tion and  individually  ticketed  transportation. 
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Because  of  that,  the  Board  has  devised  rules  defining  charters  in 
attempting  to  maintain  a  distinction.  Historically,  the  Board  has 
permitted  what  we  call  affinity  charters,  and  under  those  rules, 
basically,  the  members  of  an  organization  which  liave  a  i)rior  affinity 
can  charter  an  airplane. 

The  Board  has  adopted  other  regulations  in  recent  3'ears  ])ernutting 
different  types  of  cliarters  such  as  inclusive  tour  charters  which  re- 
quire a  ])ackage  including  air  and  certain  land  accommodations  and  a 
certain  number  of  overnight  sto])s. 

It  has  adopted  what  we  call  travel  grouj)  charters  which  require  a 
prior  commitment  and  ])ayment  60  days  in  advance  of  the  fiight. 
These  rules  were  devised  in  order  to  distinguish  charter  transjiortation 
from  the  individually  ticketed  transportation  where  a  person  goes 
down  to  the  ticket  counter,  buys  a  ticket  and  goes  from  A  to  B. 

Mr.  Bedell.  You  believe  if  I  were  to  charter  an  airplane  io  take  it 
from  Onuiha  to  New  York,  for  example,  that  would  not  in  itself 
distinguish  that  flight  from  a  regular  flight  in  which  each  hulividual 
bought  a  ticket  and  went  on  the  flight.  Is  that  the  logic? 

It  would  seem  to  me  that  would  be  a  pretty  clear  difference. 

Mr.  Parrott.  If  you  were  to  charter  a  flight  to  take  a  group  of 
your  friencis,  that  is  permissible.  That  is  what  we  call  a  single  entity 
charter  flight  and  the  people  are  not  paying.  If  you  were  to  charter 
and  then  somehow  resell  those  seats  or  permit  the  people  to  somehow 
divide  u|)  the  cost,  then  it  is  a  question  of  how  close  jon  come  to 
individually  ticketed  trans])ortation. 

The  Board  has,  after  extensive  rulemaking  i)roceedings,  devised 
these  rules.  Now  your  particular  proposal  does  not  fit  am-  one  of  these 
set  of  regulations. 

Mr.  Bedell.  It  is  the  regulations  that  concern  me.  It  is  not  an}" 
special  treatment. 

Mr.  Parrott.  That  is  right.  It  was  not  an  afl&nity  group  in  the 
sense  it  was  an  existing  organization.  These  were  people  whose  only 
affinity  is  that  they  are  all  farmers. 

Mr ."^ Bedell.  This  is  the  Board's  interpretation  of  the  legislation  as 
to  how  it  shoidd  be  carried  out,  is  that  correct? 

Mr.  Parrott.  That  is  right,  to  implement  the  congressional  intent. 

Mr.  Bedell.  The  last  time  I  came  back  to  Washington  I  bought  an 
airline  ticket,  confirmed  space,  went  to  get  on  the  airplane  and  the}- 
told  me  that  there  were  no  seats  available  because  they  told  me  they 
customarih^  oversell  their  seats  by  ten  seats  per  flight  because  that  is 
customarily  the  number  of  people  that  do  not  show  up. 

It  seems  to  me  that  if  that  were  the  case  that  the  people  who  were 
buying  the  tickets  should  be  informed  that — it  does  not  matter  to  me 
particularly — but  those  people  should  know  that  they  did  not  neces- 
sarily have  a  guaranteed  seat  on  the  flight. 

Is  this  indeed  the  customary  practice  for  all  airlines?  Do  you  know? 
Is  it  approved?  Is  there  no  requirement  that  the  people  be  informed 
that  the}^  do  not  have  such  guaranteed  seating? 

Mr.  Heye.  At  the  present  time  we  have  an  investigation  going  on 
entitled  the  "Emergency  Keservations  Practice  Investigation."  You 
might  be  familiar  with  a  recent  lawsuit  involving  Alleghen.y  Airlines 
and  Ralph  Nader.  Ralph  Nader  was  bumped  from  a  flight  out  of 
Pittsburgh  and  brought  a  suit  against  Allegheny  Airlines  and  was 
awarded  $25,000  punitive  damages  against  Allegheny  Airlines. 
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The  Court  of  Appeals  reversed  the  lower  court  decision  and  one  of 
the  thmgs  they  commented  about  was  that  the  Board,  Civil  Aero- 
nautics Board,  in  the  first  instance,  should  have  the  issue  determined 
as  to  whether  or  not  overbooking  is  an  unfair  and  deceptive  practice 
under  section  411  in  the  Federal  Aviation  Act. 

At  the  present  time,  the  Board  is  going  to  look  into  that  very 
question  and  the  questions  that  you  have  raised  are  the  questions  that 
the  Board  itself  is  raising  at  this  point  as  to  what  should  be  done  about 
this  particular  practice  that  seems  to  be  going  on  in  the  industry. 

Mr.  Bedell.  I  take  it  that  your  answer  is  that  there  are  no  regvila- 
tions  on  this  at  the  present  time  and  it  is  customary  for  airlines  to 
do  this? 

Mr.  Heye.  That  is  correct. 

Mr.  HuNGATE.  I  think  it  is  a  fair  interpretation.  We  would  like  you 
properly  to  convey  the  message  that  it  would  seem  to  us  this  is  a 
deceptive  practice  at  least  as  to  the  10  percent. 

You  must  reach  a  point — ever3"bod3'  is  computerized — but  as 
soon  as  the  computer  knows  that  the  plane  is  full,  perhaps  they 
could  tell  them  you  are  confirmed,  assuming  someone  drops  dead. 
Could  you  convey  that  message? 

Mr.  LaFalce.  May  I  pursue  this  for  a  second? 

Mr.  HuNGATE.  Mr.  LaFalce,  yes. 

Mr.  LaFalce.  I  am  wondering  wh}'  it  took  either  if  not  an  order 
but  a  suggestion  by  a  Circuit  Court  of  Appeals  that  this  ought  to 
be  a  subject  matter  for  the  CAB  to  inquire  into.  Certainly  it  at  least 
came  to  your  attention  at  the  initiation  of  the  lawsuit  if  not  from  the 
A^ery  beginning  of  its  jiractice. 

I  am  wondering  why  did  we  have  to  wait  to  have  your  fire  lit? 

Mr.  Heye.  Congressman,  this  has  been  a  practice  in  the  industry 
for  some  years.  Related  to  this  problem  is  the  no-show  problem. 
You  sell  out  a  plane,  a  747 

Mr.  LaFalce.  I  understood  the  problem  of  balancing  the  no-show 
problem  with  the  overbooking  problem.  My  question  is  why  this 
one  problem  or  twofold  problem  has  not  been  investigated  up  to 
now  or  has  it? 

Mr.  Heye.  I  think  back  in  1965  a  survey  was  done  and  if  my 
memor}^  serves  me  correctly  on  this  item,  and  I  was  not  at  the  Board 
at  that  time,  the\  found  that  there  was  an  overbooking — they  checked 
out  X  number  of  flights  and  they  found  out  they  were  actually  over- 
booked something  like  2,600,  or  over  2,000  and  less  than  3,000,  people 
were  actually  overbooked.  Of  those  people  overbooked,  only  19  were 
actually  denied  seats  on  the  particular  flight  for  wliich  they  were 
overbooked. 

The  question  then  becomes.  Do  you  alarm  over  2,000  people  that 
the}'^  might  not  get  on  a  flight  when  the  problem  onlv  actually  affected 
19? 

Mr.  LaFalce.  The  question  is  whether  we  can  permit  deceptive 
practices  because  of  the  economics  of  the  situation. 

Mr.  Heye.  It  is  a  balancing  problem  and  this  is  why  the  Board 
has  decided  the}^  are  going  to  look  at  this  whole  thing  and  address 
this  very  cjuestion.  Should  we  require  the  airlines  when  they  do 
intentionally  overbook  on  certain  flights— it  is  not  a  universal  thing 
and  not  done  on  all  flights — but  when  they  do  this,  should  they  give 
this  individual  notice  that  it  is  possible  he  will  not  get  a  seat  on  the 
ihdit? 
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Another  related  problem  is  travel  agents  who  call  up  for  reservations 
and  the  fhght  is  totally  booked  and  they  want  to  sell  a  ticket  to  this 
guy  so  they  ^^^ite  hini  a  ticket  anywa}^  and  don't  bother  to  make  a 
reservation. 

The  guy  goes  out  to  the  airport  and  there  is  no  record  of  hnn  bemg 
on  the  ^flight  list.  That  is  another  problem.  This  whole  problem  of 
overbooking  and  no-shows  is 

Mr.  HuNGATE.  Pardon  me.  If  I  am  selling  in  a  dei)artment  store  and 
I  sell  some  guy  a  color  television  for  $200  and  give  him  a  receipt  and 
a  guaranty  and  he  comes  u])  and  they  say  we  don't  have  any  more  of 
those.  Then  I  have  got  a  clue,  that  that  "department  store  is  going  to 
l)roduce  him  a  television  set  even  if  they  lose  all  kinds  of  money. 

You  make  somebody  your  agent  as  long  as  they  are  acting  within 
the  scoi)e  of  their  authority  and  somebody  is  liable. 

Mr.  Heye.  When  that  guy  shows  up  with  the  ticket,  he  is  treated 
as  though  he  actuallv  had  a  reservation. 

Mr.  LaFalce.  When  Mr.  LaFalce  showed  up  one  month  ago,  he 
was  bumped  in  Atlanta. 

Mr.  Heye.  This  is  a  probelm  we  are  addressing  right  now  in  a 
hearing  and  the  Board  is  going  to  take  some  action  on. 

Mr.  LaFalce.  One  other  area  I  would  like  to  get  into. 

Mr.  HuxGATE.  The  gentleman  is  recognized  for  2  minutes  to  com- 
plete his  round. 

Mr.  LaFalce.  Thank  you,  Mr.  Chairman. 

Wliv  is  it  airlines  can  change  their  schedules  independently  of  other 
other  airlines?  For  example,  in  Buffalo,  United  and  Allegheny  were 
leaving  at  a  certain  time  on  Monday  morning  and  then  unbeknownst 
to  the'other,  they  both  switched  their  schedules  and  it  became  almost 
impossible  for  me  to  get  from  Buffalo  to  Washington. 

Is  there  no  tvpe  of  a  coordination  of  scheduling  by  the  CAB? 

Mr.  Heye.  There  is  none.  Under  the  Federal  Aviation  Act,  the  Board 
is  forbidden  from  mucking  around  in  scheduling  operations  of  the 
carriers. 

Mr.  LaFalce.  We  have  a  tremendous  amount  of  regulations  re- 
garding what  routes  they  might  have  but  given  certam  routes,  we 
have  no  type  of  order  that  we  can  bring  into  the  scheduling  of  the 
flight.  Do  you  view  that  as  good  or  bad? 

^Ir.  Heye.  The  Board  has  historically  been  opposed  to  any  legisla- 
tion that  would  give  scheduling  authority  to  the  Civil  Aeronautics 
Board.  The  only  exception  was  during  the  fuel  crisis.  The  Board  asked 
for  authority  to  review  schedule  changes,  not  to  impose  its  view  with 
regard  to  scheduling,  but  merely  when  shcedule  changes  were  made, 
that  they  would  have  some  oversight  as  to  the  effect  of  this. 

Mr.  LaFalce.  Forget  about  whether  or  not  it  should  be  the  CAB, 
but  don't  you  think  there  should  be  some  coordination  of  flight 
schedules? 

Mr.  Heye.  Not  really,  because  scheduling  is  such  a  complicated 
business  that  it  is  not  just  a  sunple  matter  of  taking  an  airplane  and 
flying  from  Buffalo  to  New  York  City  or  from  Buffalo  to  Washington, 
D.C.^That  plane  has  to  come  from  someplace  and  has  to  go  someplace 
when  it  is  finished. 

You  have  the  problem  of  where  is  your  crew  based  because  you 
have  crew  restrictions  in  terms  of  how  long  the  pilots  and  stewardesses 
can  fly — we  have  problems  with  crews  for  different  types  of  equipment. 


You  have  all  sorts  of  j^roblems.  Then  you  have  slot  problems  at  other 
ah'ports.  It  is  tremendoiisl}^  complicated. 

\lr.  LaFalce.  I  understand  the  complexity  of  it.  I  can  begin  to 
a])preciate  the  complexit}^  of  it  but  it  would  seem  to  me  there  is  a 
need  for  coordination.  Whether  or  not  this  coordination  should  be  on 
high  or  worked  out  among  the  airlines  and  carriers,  I  don't  know. 

But  certainly  the  public  interest  in  my  judgment  is  not  being  served 
by  tliis  lack  of  coordination.  I  wondered  if  you  might  have  any  sug- 
gestions as  to  how  we  do  bring  about  coordination,  better  service 
without  undue  regulations. 

Mr.  Heye.  Scheduling  is  probably  the  most  competitive  tool  the 
carriers  have  at  their  disposal.  Scheduling  is  not  done  on  a  30-day 
notice.  A  carrier  like  in  October  of  1974  will  be  working  on  schedule 
adjustments  for  the  summer  of  1975.  It  is  done  with  tremendous 
amounts  of  leadtime.  It  is  a  ver}^  competitive  thing. 

Mr.  LaFalce.  They  very  often  change  from  week-to-week  it  seems 
to  me,  also. 

Mr.  Heye.  It  seems  it  is  done  from  week-to-week  but  when  it  is 
done,  the  leadtime  on  that  could  be  as  much  as  a  year,  a  decision 
could  have  been  made  a  year  ago  that  in  June  1975  we  are  going  to 
withdraw  this  flight. 

Again  it  is  done  with  tremendous  advance  leadtimes. 

Mr.  LaFalce.  One  airline  would  not  know  what  the  other  airline 
was  doing  and  therefore  that  decision  implemented  1  year  later,  they 
might  find  out  1  w^eek  later  has  been  disastrous  on  account  of  what 
another  airline  was  doing.  It  is  going  to  take  them  another  year? 

Mr.  Heye.  No,  it  would  not  take  under  those  circumstances  a  full 
3'ear.  They  can  make  adjustments  on  a  shorter  term  notice  but  they 
have  to  weigh  the — what  they  consider  to  be  their  competitive  advan- 
tage of  putting  a  flight  back  into  a  market  as  opposed  to — because  I 
have  limited  equipment  so  you  are  going  to  have  to  withdraw  some 
equipment  from  another  market  in  order  to  ])ut  it  back  in. 

While  vou  are  doing  that,  it  is  jiossible  that  the  carrier  who  also 
removed  that  service  ma}^  be  doing  the  same  thing.  What  was  an 
uneconomic  market  before,  3^ou  end  up  back  in  an  uneconomic  envi- 
ronment as  far  as  a^ou  are  concerned. 

Mr.  Hungate.  The  time  of  the  gentleman  has  expired.  I  think  he 
has  touched  a  very  important  area  that  agencies  regulate  for  the 
public  interest,  we  assume,  and  would  have  no  control  or  input,  or 
indeed,  justifiability  to  correlate  something  of  vital  interest  to  the 
public. 

As  for  the  lead  time,  I  think  we  understand  that.  Most  of  these 
peo])le  here  are  in  i)olitics  and  we  understand  leadtime.  Leadtime  is 
good,  great.  We  all  use  it.  But  if  3^ou  get  to  the  river  and  that  bridge 
has  not  been  built  yet,  3'ou  change  your  plans  about  1  year's  leadtime. 

Mr.  McCoLLisTER.  Mr.  Chairman,  could  I  ask  you  to  yield  to 
elaborate  on  that  point?  The  CAB  regulates  according  to  public  in- 
terest. I  have  had  the  impression  by  some  of  the  statements  made  by 
some  of  the  members  of  the  CAB,  that  they  believe  that  their  first 
obligation  is  to  regulate  for  the  airline's  interest.  Would  the  counsel 
have  any  comment  on  that? 

Mr.  Heye.  I  think  that  those  could  be  statements  made  and  taken 
out  of  context.  In  the  past  statements  have  been  made  that  the  public 
interest  requires  an  economically  viable  air  transportation  industry 


89 

and  that  is  true.  But  it  also  is  generall}-  followed  up  that  they  are 
entitled  to  rates  and  the  public  is  entitled  to  have  rates  that  are  rea- 
sonable under  the  circumstances. 

Money  and  what  you  pay  for  airline  services  seem  to  be  the  pre- 
dominant factor  in  people's  evaluation  of  a  regulatory  agency.  The 
Board  has  within  the  past  2  years  concluded  the  domestic  passenger 
fare  investigation  and  has  set  up  ratemaking  standards  for  the  airlines 
to  follow  in  their  operations. 

We  have  told  them,  look,  you  people  can  operate  with  lower  load 
factors  but  we  are  not  going  to  allow  you  to  pass  this  cost  of  excessive 
competition  on  to  the  traveling  public.  In  the  first  year  of  implementa- 
tion, early  1973  or  1974,  we  disallowed  $540  million  in  actual  cost, 
expenses  in  airline  operations  for  ratemaking  purposes  and  we  dis- 
allowed something  like  $60  million  for  return  on  investment  which  they 
would  have  otherwise  been  entitled  to. 

This  is  the  first  time  that  the  Board  in  fixing  rates  has  actually  laid 
down  standards  of  what  we  consider  to  be  reasonable  levels  of  service. 
The  Board  has  recently  announced  within  the  past  few  weeks  that  it  is 
going  to  institute  a  rulemaking  proceeding  to  once  again  evaluate  the 
55  percent  load  factor  standard  to  see  if  it  should  be  changed. 

Also  the  Board  is  going  to  look  at  the  12  percent  rate  of  return  which 
was  recently  fixed. 

Mr.  AIcCoLLiSTER.  Mr.  Heye,  in  most  markets  where  there  is  com- 
petitive service  available,  unlike  Omaha,  why  don't  you  let  the  airlines 
themselves  cut  their  rates  to  compete  with  each  other?  Why  are  you 
involved  in  ratemaking? 

Mr.  Heye.  You  cannot  set  up  a  system  of  controlled  entry  and  not 
also  take  control  of  the  rates. 

Mrs.  Fenwick.  Why  do  you  control  entry? 

Mr.  Heye.  That  is  what  the  Congress  has  determined  is  necessary 
for  this  particular  industry.  That  is  why  the  Civil  Aeronautics  Board 
was  set  up,  to  regulate  the  entry  and  the  pricing  of  air  transportation. 
That  is  really  the  whole  heart  of  the  Federal  Aviation  Act. 

Mr.  McCoLLiSTER.  Some  years  ago  when  the  CAB  first  began  this, 
you  set  forth  some  10  trunk  airlines.  I  don't  know  how  many  years 
later  this  is  but  you  still  have  only  10  trunk  airlines.  Is  that  a  correct 
statement? 

Mr.  Heye.  I  don't  know  how  many  carriers  there  were  m  1938 
when — there  were  more  than  there  are  now.  The  number  of  carriers 
has  been  reduced  since  1938  when  the  Civil  Aeronautics  Board  was 
first  created.  Since  1938,  the  Board  has  never  fixed  a  minimum  rate 
for  services.  The  carriers  have  been  free  to  file,  to  lower  their  rates, 
their  normal  fares  in  their  normal  operations. 

As  a  matter  of  fact,  as  a  practical  matter,  the  airlines  have  not 
chosen  to  do  so.  I  think  the  answer  to  why  they  have  not  done  so  is 
because  3'ou  do  not  really  obtain  any  competitive  advantage  by  lower- 
ing your  normal  fare  because  you  generally  cannot  exi)ect  to  obtain  a 
greater  share  of  the  market  inasmuch  as  am*  carrier  competing  with 
you  will  also  lower  its  normal  fare. 

This  is  why  we  have  had  a  system  of  discount  pricing  in  the  airline 
industry.  It  is  better  economically  for  the  carriers  to  keep  a  norrnal 
fare  in  and  try  to  use  promotional  discount  fares,  such  as  the  no-frills 
fares  in  effect  at  the  ])resent  time,  to  tr^^  to  attract  the  passengers  that 
would  not  otherwise  ordinarilv  travel  bv  air. 
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Mr.  HuNGATE.  The  Chair  3aekls  to  the  Congresswoman  from  New 
Jersey,  Mrs.  Fen  wick. 

Mrs.  Fenwick.  Thank  you,  Mr.  Chairman. 

It  seems  to  me  that  if  we  are  going  to  have  any  regulation  at  all,  it 
should  be  entirely  from  the  side  of  the  passenger  and  the  consumer  and 
not  worrying  so  much  about  the  airlines. 

I  think  that  as  I  understand  it,  it  is  proper  for  airlines,  for  some 
reason,  to  fix  their  rates  contrary  to  the  antitrust  laws.  I  do  not  see  why 
they  have  to  file  with  you  if  they  want  to  lower  their  rates. 

If  they  want  to  lower  their  rates,  that  is  great.  Wh}^  do  they  even 
have  to  bother  to  inform  you?  Maybe  the  Congress  made  this  neces- 
sary. If  so,  we  certainly  ought  to  change  it.  I  would  like  to  see  the  w^hole 
emjihasis  changed. 

After  waiting  in  a  long  line  in  the  heat  to  get  on  a  plane,  all  the  nice 
seats  had  "Occupied"  on  them.  I  thought  that  was  funn}^  Who  were 
they? 

They  were  off-duty  personnel  that  ^^•ere  getting  on  and  they  were 
not  part  of  a  continuing  tri[).  But,  the  i)eo])le  on  the  plane  had  put 
"Seats  Occupied"  so  that  the  public  was  denied  the  more  comfortable 
seats  and  they  were  all  kept  for  off-dut}'  ])ersonnel. 

It  seems  to  me  that  the  ^^•hole  thing  has  been  approached  from  the 
point  of  view"  of  the  anilines  and  the  industry  rather  than  the  public 
that  needs  to  be  safely  transported. 

I  know  it  is  unfair  to  take  the  interstate  route  from  San  Diego  to 
San  Francisco  which  is  always  an  example  of  an  unregulated  airline 
doing  so  much  better  by  the  public  than  the  ones  regulated,  so  much 
less  expensive  per  mile  and  so  on. 

But  nevertheless,  I  cannot  see  why  competition  between  airlines 
is  not  a  good  thing  for  the  consumer  provided  the  safety  regulations 
are  observed. 

We  all  seem  to  be  off  on  the  wrong  foot.  These  charters  that  you 
speak  of,  I  have  known  in  my  own  district,  in  New  Jersey,  when  I 
was  consumer  director,  people  stranded  in  London,  stranded  at 
Kennedy.  They  bought  round  trip  tickets  and  they  could  not  get  home. 

There  ought  to  be  a  penalty  there.  This  is  what  the  CAB  ought  to 
be  for.  The  travel  agents  are  having  a  terrible  time,  too.  These  charter 
tours  are  all  interstate.  I  could  not  control  these  package  tour  people 
in  Chicago  and  Miami. 

The  CAB  is  not  interested  in  these  problems.  I  took  them  to  them 
with  no  results  at  all.  In  other  words,  should  we  have  an  entirely  new 
legislation  which  du'ects  the  CAB  to  concern  itself  with — well,  safety 
is  FAA,  I  suppose — but  why  do  we  need  something  like  this  at  all? 

Mr.  Heye.  Congresswoman,  I  think  in  the  past  9  months  to  a  year, 
there  has  been  a  lot  of  talk  about  deregulation  and  the  Board  is  very 
much  concerned  with  this  whole  problem  and  the  kind  of  things  that 
you  have  brought  up. 

The  Board,  in  February  of  this  year,  set  up  a  task  force  to  examine 
the  agency.  We  have  given  this  task  force  free  rein  to  come  up  with 
an  analysis. 

Mrs.  Fenwick.  Who  is  on  it? 

Mr.  Heye.  It  is  headed  by  an  attorney  named  Roy  Pulsifer  who 
has  extensive  experience  in  the  aviation  field,  and  who  has  been  with 
the  Board  for  a  number  of  years. 
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There  is  a  Mrs.  Lucille  Keyes  who  has  written  extensively  about 
CAB  regulations.  She  has  brought  in  from  the  outside  to  serve  on 
this  task  force.  There  are  two  or  three  others  on  the  task  force,  people 
with  aviation  experience. 

Mrs.  Fenwick.  For  instance,  these  package  tour  people,  are  3-ou 
interested  in  that?  Do  you  know  what  they  were  up  to? 

Mr.  Parrott.  May  I^ address  this  question,  Mrs.  Congresswoman? 

Mr.  HuNGATE.  Mr.  Parrott? 

Mr.  Parrott.  I  have  been  involved  in  regulating  tours  and  charters. 
This  is  a  matter  of  considerable  concern  to  the  Board.  This  is  what 
led  the  Board  several  years  ago  when  it  put  out  regulations  per- 
mitting charter  operators  to  sell  to  the  public  inclusive  tour  charters 
and  student  group  charters. 

We  imposed  a  bonding  requirement.  We  now  require  that  they  post 
a  surety  bond.  We  require  that  they  set  up  an  escrow  account. 

Mrs.  Fenwick.  When  did  this  start? 

Mr.  Hungate.  A  surety  bond  to  protect  whom? 

Mr.  Parrott.  To  prot^ect  the  deposits  of  the  charter  participants. 

Mr.  Hungate.  I  thought  there  was  something  about  a  surety  bond 
to  the  airlines. 

Mr.  Parrott.  There  is. 

Mrs.  Fenwick.  When  did  you  start  this? 

Mr.  Parrott.  Well,  the  fhst  bonding  requirement  was  put  in  the 
regulations  about  4  or  5  years  ago  following  a  stranding  of  a  number 
of  students  abroad. 

Mrs.  Fenwick.  There  were  two  cases  in  1973  in  the  summer,  and 
there  was  no  bond. 

Mr.  Hungate.  Will  the  gentle  lady  yield  just  a  moment? 

Mrs.  Fenwick.  Certainly. 

Mr.  Hungate.  Here  on  page  4  it  says : 

Fundamentally,  these  agreements  are  desinged  to  protect  the  airlines  and  the 
traveling  public  by  insuring  that  travel  agents  meet  certain  minimum  professional 
standards  and  that  they  are  bonded  against  loss  to  the  airlines  or  the  public. 

Mr.  Parrott.  That  is  something  else.  That  is  a  bonding  requirement 
imposed  by  the  Air  Traffic  Conference  and  the  International  Air 
Transport  Association.  This  is  not  a  bonding  requirement  imposed  by 
the  Board.  This  Board  does  not  directly  regulate  travel  agencies. 

Mrs.  Fenwick.  On  page  3  it  says: 

However,  tour  operators  are  required  to  submit  for  Board  approval  some  form 
of  security  arrangement,  either  a  bond  or  an  escrow  account  in  order  to  protect 
passengers'  advance  payments. 

This  is  not  happening.  I  do  not  know  what  we  can  do  about  it. 
Nobody  puts  them  out  of  business. 

Mr.  Parrott.  I  think  I  know  the  basis  for  your  confusion.  The 
Board  has  and  has  had  for  many  years  so-called  "affinity  charter" 
rules.  These  are  rules  which  permit  organizations  to  charter  on  behalf 
of  their  members. 

These  rules  have  been  subjected  to  a  lot  of  abuse.  The  Board 
announced  a  year  ago  that  it  proposed  to  terminate  these  rules,  and 
one  of  the  reasons  was  that  they  have  been  abused  and  they  are  very 
difficult  to  enforce. 

The  Board  has  devoted  considerable  time  and  resources  in  its 
enforcement  activity  against  so-called  illegal  charter  operators. 
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Mrs.  Fenwick.  I  am  sure  you  have  illegal  charter  operators  because 
they  are  competing;  with  some  other  airline  and  not  making  ticketed 
passengers  competitive  with  non-ticketed  passengers. 

But,  the  protection  I  am  interested  in  is  not  protecting  another 
airline.  I  am  trying  to  say  that  when  a  passenger  pays  money  for  a  fare, 
the}'  ought  to  get  the  trii).  If  they  do  not,  that  ])erson  ought  to  be  out 
of  business.  There  ought  to  be  some  way  of  getting  their  assets. 

Mr.  Heye.  Foreign  carriers  have  gone  out  of  business.  Bankruptcy 
is  a  problem 

Mrs.  Fenwick.  The  man  in  charge  of  this  case  was  in  New  York 
State  and  he  went  to  Switzerland  2  weeks  before.  We  know  about 
Swiss  bank  accounts. 

I  am  not  saying  I  know  an3^thing  definite.  But,  a  person  like  that 
should  not  be  allowed  to  go  back  into  the  business.  The  CAB,  if  there 
are  these  problems,  you  are  there  to  protect  the  public.  You  should 
notify  us  or  the  Federal  Trade  Commission  or  someone  that  this  is 
going  on. 

Mr.  HuNGATE.  If  the  gentlelady  would  yield,  we  have  heard  here,  I 
think,  the  problems  of  scheduling  from  Congressman  LaFalce  and  Mr. 
Bedell  and  ticket-pricing  problems  that  Congressman  McCollister  has 
alluded  to,  and  the  chicaner}^  of  the  stranded  passengers  and  we  have 
had  answers  to  some  extent  that  this  is  the  law. 

I  suppose  our  question  would  be  that  as  an  agency  representing  the 
public,  we  will  not  be  surprised  if  you  find  holes  in  the  law.  We  would 
expect  the  agency  to  come  here  and  say,  "Look,  we  have  a  real  prob- 
lem. The  law  does  not  reach  it  and  we  suggest  that  you  take  this 
action." 

My  question  is  have  they  done  this? 

Mr.  Heye.  Let's  address  the  area  separately. 

With  regard  to  the  scheduling,  it  is  the  Board's  position  that  the 
Board  should  not  be  involved  in  scheduling  of  air-lines.  It  is  just  too 
complicated  a  business  and,  quite  frankly,  I  do  not  think  that  anything 
that  the  Board  could  do  could  help  to  improve  the  scheduling  system. 

Mr.  HuNGATE.  I  suppose  we  have  to  agree  it  is  complex,  but  the 
complexity  does  not  usually  stop  the  Government  or  anybody  else 
from  getting  into  it  if  the  public  demands  it. 

Mr.  Heye.  The  way  we  address  the  problem 

Mr.  HuNGATE.  The  agency's  answer  I  am  getting  here  is  either  we 
do  not  accept  the  LaFalce-Bedell  situation  as  a  problem,  or,  if  it  is  a 
problem,  we  do  not  think  we  ought  to  do  anything  about  it. 

Mr.  Heye.  We  do  have  a  handle  to  get  at  this  problem. 

The  Board  can,  on  its  own  motion  or  on  complaint  of  a  party,  insti- 
tute an  "Adequacy  of  Service  Investigation" 

Mr.  HuNGATE.  Pardon  me. 

The  bell  just  sounded  meaning  that  there  is  a  recorded  rollcall  going 
on.  The  Chair  thanks  the  witnesses  for  their  attendance  and  thanks 
the  members  and  I  believe  we  would  do  well  to  stand  adjourned  sub- 
ject to  the  call  of  the  Chair,  and  we  will  resume  inquiry  into  this  with 
the  Board  members  in  July. 
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[Information  subsequently  received  from  CAB  follows:] 

Civil  Aeronautics  Board, 

September  9,  1975. 
CAB  75-137 

Order  75-9-19 

The  Civil  Aeronautics  Board  today  awarded  American  Airlines  a  new  route 
segment  authorizing  competitive  nonstop  service  between  the  midwestern  cities 
of  Omaha  and  Des  Moines  on  the  one  hand,  and  the  east  coast  and  west  coast 
cities  of  New  York,  Washington/ Baltimore,  Los  Angeles,  and  San  Francisco,  on 
the  other  hand.  United  Airlines  has  been  the  sole  air  carrier  offering  service  in 
These  coastal  markets.  In  conjimction  with  this  award,  American  also  received 
authority  to  provide  competitive  service  between  the  two  midwestern  cities  and 
Chicago. 

In  addition,  the  Board  authorized  Frontier  Airlines  to  serve  Chicago  through 
the  O'Hare  Airport  for  a  temporary,  experimental  period  of  two  years,  and  per- 
mitted Eastern  Air  Lines  to  provide  service  Ijetween  Omaha  and  Washington  and 
other  east  coast  points  via  a  St.  Louis  routing. 

The  Beard's  action  was  taken  in  the  Reopened  Service  to  Omaha  and  Des  Moines 
Case.  The  Board  stated  that  "the  nuirkets  demand  competitive  service  because  of 
historic  and  existing  service  deficiencies  and  the  public  benefits  which  competition 
may  be  expected  to  bring  in  assuring  the  future  development  of  the  markets." 
American  Airlines  was  selected  over  several  other  carrier  applicants,  including 
Northwest,  TWA,  and  Ozark. 

Civil  Aeronautics  Board 

(Answers  to  Questions  of  the  Subcommittee  on  Activities  of  Regulatory  Agencies 
of  the  Committee  on  Small  Business,  House  of  Representatives) 
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Biography  of  John  E.  Robson,   Chairman,   Civil  Akronautics  Board 

John  E.  Robson,  of  Chicago,  Illinois,  was  sworn  in  April  21,  1975  to  be  a  Member 
of  the  Civil  Aeronautics  Board  for  the  remainder  of  a  term  exi^iring  December  31, 
1977.  The  President  also  designated  Mr.  Robson  as  Chairman  of  the  Board. 

Before  coming  to  the  CAB,  Mr.  Robson  was  a  senior  partner  in  the  Chicago 
law  firm  of  Sidley  and  Austin.  From  1968  to  1909  he  served  as  Under  Secretary 
of  Transportation,  after  having  served  as  General  Counsel  from  1967  to  1968. 
During  1968  he  had  also  served  as  Interim  Administrator  of  the  Urban  Mass 
Transportation  Administration.  In  1966  he  was  a  Special  Consultant  to  the 
Director  of  the  Bureau  of  the  Budget. 

Mr.  Robson  has  served  as  Chairman  of  the  National  Advisory  Council  on 
Economic  Opportimity  and  was  a  member  of  the  Department  of  Transportation's 
Urban  Transportation   Advisory   Council. 

Mr.  Robson  was  born  on  June  21,  1930,  in  New  York,  New  York.  He  received 
his  B.A.  degree  from  Yale  University  in  1952  and  his  LL.B  degree  from  Harvarc" 
Law  School  in  1955.  He  served  in  the  United  States  Army  from  1955  to  1957. 

Mr.  Robson  is  married  to  the  former  Margaret  Zuehlke  and  they  have  two 
children. 

Biography   of    Richard   J.    O'Melia,    Member,    Civil   Aeronautics    Board 

O'Melia  first  took  the  oath  of  office  as  a  Member  on  November  26,  1973  to 
complete  the  unexpired  term  of  Secor  D.  Browne.  President  Ford  nominated 
O'Melia  for  his  new  term  September  16,  1974  and  the  Senate  confirmed  the 
appointment  September  19.  He  was  sworn  in  September  27,  1974  for  the  full  term. 

President  Ford  designated  O'Melia  as  Vice  Chairman  on  December  28,  1974. 

A  member  of  the  CAB  staff  since  1957,  O'Melia  came  to  the  Board  as  Special 
Assistant  to  the  Office  of  General  Counsel  and  later  became  Chief  of  the  Board's 
Negotiations  Division,  which  subsequently  became  the  Bureau  of  International 
Affairs  (BIA),  with  O'Melia  as  Deputy  Director.  During  his  years  in  BIA,  he 
ser\'ed  as  a  member  of  a  number  of  U.S.  aviation  delegations  negotiating  bilateral 
international  air  agreements  and  traveled  extensively,  assisting  in  formulating 
United  States  international  civil  aviation  policy. 

In  May,  1969,  O'Melia  was  appointed  Director  of  the  Board's  Bureau  of  En- 
forcement, the  position  he  held  until  his  appointment  to  the  Board.  During  his 
tenure  as  head  of  enforcement,  the  Board  collected  more  than  $805,000  in  settle- 
ment of  civil  penalties:  resulting  from  enforcement  actions. 

From  1953  to  1957,  O'Melia  was  General  Counsel  and  professional  staff  member 
of  the  Senate  Government  Operations  Committee,  making  during  that  time,  the 
first  complete  compilation  of  U.S.  Senate  and  U.S.  House  of  Representatives 
Hearings  on  Communism  for  1918  to  1956. 

Before  entering  Federal  Government  service,  O'Melia  was  Assistant  City 
Attorney  of  Milwaukee,  Wisconsin,  from  1951  to  1953.  From  1948  to  1951  he 
was  in  the  private  practice  of  law  with  the  Milwaukee  firm  of  O'Melia  and  Kaye. 

Born  May  24,  1917,  In  Rhinelander,  Wisconsin,  he  attended  Rhinelander 
schools  and  the  University  of  Notre  Dame  (1935-1939)  and  received  his  bachelor 
of  laws  degree  from  Marquette  University  Law  School  in  1948  and  his  juris 
doctor  degree  in  1968. 

A  Marine  Corps  pilot  in  World  War  II,  he  saw  extensive  service  in  the  Pacific 
area.  He  also  served  in  the  Marine  Corps  Reserve,  retiring  as  a  lieutenant  colonel 
in  1969. 

He  is  a  member  of  the  Wisconsin  State  Bar  Association  and  is  admitted  to 
practice  in  the  State  of  Wisconsin  and  before  the  United  States  Supreme  Court 
and  tho  United  States  Court  of  Claims. 

He  and  is  wife,  the  former  Jane  O'Neill,  reside  in  Westmoreland  Hills,  Mary- 
land. The,v  have  five  children. 

Biography  of  Robert  D.  Timm,   Member,   Civil  Aeronautics  Board 

Timm  was  appointed  to  the  Board  as  a  Member  for  a  six-year  term  in  January 
1971.  His  term,  as  Board  Member,  expires  December  31,  1976. 
^  Prior  to  his  appointment,  Timm  served  as  Chairman  of  the  Washington  (State) 
L'tilities  and  Transjjortation  Commission  for  five  years. 

He  was  assistant  to  Washington  Governor  Dan  Evans,  1964-65,  and  he  served 
in  the  Washington  State  House  of  Representatives  from  1951-1959.  During  his 
service  in  the  state  legislature,  Timm  was  Chairman  of  the  Republic  House 
Caucus  and  a  member  of  the  Legislative  Council. 
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lie  was  a  Republican  National  Committeeman  from  Washington  State.  He 
also  was  Chairman  of  the  Republican  Western  Conference  and  of  the  Program 
Planning  Committee  at  the  19G8  Republican  National  Convention, 
i  Mr.  Timm  has  been  a  partner  in  several  development  corporations  in  Washing- 
ton State's  Puget  Sound  area  and  he  owns  several  wheat  farms  in  the  Eas^tern 
\\ashington  area  around  Harrington.  He  has  held  directorships  in  several  Wash- 
ington State  banking  and  insurance  firms. 

Mr.  Timm  was  born  October  2,  1921,  in  Harrington,  Washington.  He  received 
a  bachelor  of  arts  in  economics  from  the  University  of  Washington.  He  also  is  a 
former  Marine  Corps  reservist.  He  and  his  wife,  the  former  Patricia  Davies  of 
Spokane,  have  two  daughters,  Mrs.  James  Caylor,  of  Carmel,  California  and 
Terry,  of  Washington,  DC. 

Biography  of  G.  Joseph  Minetti,   Member,  Civil  Aeronautics  Board 

Profession:  Lawyer. 
Education : 

1913-20 — St.  Augustine's  Academy,  Brooklyn,  N.Y. 

1920-24 — St.  Augustine's  High  School,  Brooklyn,  N.Y. 

1924-28 — Fordham  University,  New  York,  N.Y. 

1928-32 — St.  John's  University,  Brooklyn,  N.Y. 
Degrees: 

1928 — Bachelor  of  Science — Fordham  University. 

1931 — Bachelor  of  Laws — St.  John's  University. 

1932 — Doctor  of  Jurisprudence — St.  John's  University. 
Military:  1943-45 — United  States  Army.  Served  in  the  United  States  and  in  the 
European  Theatre  of  Operations  in  the  Counter  Litelligence  Corps  assigned  to 
Transportation  Corps. 
Career: 

1933-35 — Member  of  faculty  of  St.  John's  University  School  of  Law, 
Pre-Law  Division,  instructing  in  history,  economics,  and  government.  Also 
served  in  capacity  of  Law  Assistant  to  Honorable  Louis  Goldstein  while  he 
was  a  Justice  of  the  City  Court,  Kings  County,  Brooklyn,  New  York. 

1934-37 — General  practice  of  law. 

1937-38 — Special  Assistant  District  Attorney,  Kings  County.  Investigated 
and  prosecuted  organized  crimes  (rackets).  Included  prosecution  of  crimes 
of  extortion,  larceny,  cheats  and  frauds,  ambulance  chasing,  professional 
misconduct  by  members  of  the  Bar,  Workmen's  Compensation  Payroll 
frauds,  accident  frauds,  foreign  and  unauthorized  life  insurance  association 
rackets  and  Civil  Service  fraud. 

1939-40 — General  practice  of  law. 

1940-43  and  194.5-46 — Special  Assistant  to  the  Attorney  General  of  the 
United  States  assigned  to  the  Anti-trust  Division;  served  under  three 
Attorneys  General:  Honorable  Robert  Jackson,  Honorable  Tom  C.  Clark, 
and  Honorable  Francis  Biddle. 

Investigated  and  prosecuted  complaints  involving  violations  of  the  Sherman 
antitrust  laws,  war  frauds,  and  War  Production  Board  frauds.  Supervised 
investigations  and  prosecutions  involving  food  industry  and  market  trans- 
portation. Served  as  chief,  New  York  office  of  the  Anti-trust  Division  prior 
to  induction  into  military  service. 

194(5-47 — First  Deputy  Commissioner  of  the  Department  of  Investigation, 
City  of  New  York. 

1947 — First  Deputy  Commissioner  of  the  Department  of  Marine  and 
Aviation,  City  of  New  York. 

1947-50 — Commissioner  of  the  Department  of  Marine  and  Aviation.  The 
Department  has  exclusive  charge  and  control  of  the  wharf  property,  airports, 
airplane  landing  sites  and  seaplane  bases  owned  or  operated  by  the  City 
except  as  limited  bv  an  agreement  between  City  of  New  York  and  the  Port 
of  New  York  Authority  dated  April  17,  1947. 

As  Commissioner: 

1.  Prepared  Master  Plan  for  modernization,  rehabilitation  and  construction 
of  port  facilities  for  the  City  of  New  York.  Program  to  be  executed  over  a 
ten-year  period  beginning  in  1949  at  a  cost  of  over  $54,000,000. 

2."  Promulgated  a  new  rental  fornuila  designed  to  place  the  wharf  properties 
owned  by  the  City  of  New  York  on  a  self-sustaining  basis. 

3.  Promulgated  new  schedule  of  wharfage  charges  for  public  wharves,  bulk- 
heads and  piers  set  aside  for  general  wharfage  purposes. 
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4.  Promulgated  a  new  form  of  lease  for  waterfront  properties  owned  bv  the 
City. 

5.  Together  with  Fire  Department  of  the  City  of  New  York  prepared 
joint  plan  for  providing  fire  protection  facilities  for  city-owned  piers  with 
resultant  decrease  in  insurance  costs  to  pier  lessees. 

6.  Reorganized  the  Department's  overall  operations  to  increase  its  effi- 
ciency and  to  make  it  more  responsive  to  the  needs  of  the  users  of  the  citj-'s 
facilities. 

19.50 — Executive  Assistant  to  the  Deputy  Mayor  of  the  City  of  New  York. 

19o0-.53 — Commissioner  of  the  Board  of  Transportation. 

The  Board  of  Transportation,  prior  to  its  absorption  byt  he  New  York  City 
Transit  Authority  on  June  30,  1953,  operated  and  maintained  the  New  York 
City  Transit  System  consisting  of  some  800  miles  of  subway,  elevated,  bus  and- 
trolley  routes,  emplojang  approximately  44,000  persons. 

19o3-.i4 — General  practice  of  law  with  Danahj^,  Delaney  &  Minetti,  44 
Court  Street,  Brooldyn,  New  York. 

August  5,  1954 — Nominated  by  President  Eisenhower  to  be  a  Member  of 
the  Federal  Maritime  Board. 

January  27,  1955 — Unanimously  confirmed  by  the  United  States  Senate. 

August  28,  1954  to  June  10,  1956 — :Member  of  the  Federal  Martime  Board. 
As  a  Member: 

1.  Participated  in  Board  planning  and  promotion  of  the  largest  peacetime 
shipbuilding  program  in  the  history  of  the  United  States. 

2.  Advocated  the  necessity  for,  and  feasibility  of,  application  of  atomic 
power  to  merchant  ships  and  encouraged  the  redesign  of  propulsion  plants  of 
functionally  outmoded  vessels. 

3.  Participated  in  Board  award  and  annual  payment  of  approximately 
S130,000,000  construction  and  operating  differential  subsidy  to  the  American 
Merchant  Marine. 

4.  Promoted  the  welfare  of  the  merchant  marine  with  due  regard  for  pro- 
tection of  the  interests  of  the  shipping  and  traveling  public. 

December  8,  1955 — Nominated  by  President  Eisenhower  to  be  a  Member 
of  the  Civil  Aeronautics  Board. 

May  24,  195(3 — Unanimously  confirmed  by  the  United  States  Senate. 
June  11,  1956  to  present — Member  of  the  Civil  Aeronautics  Board.  The 
Civil  Aeronautics  Board  is  an  independent  regulatory  commission,  responsible 
for  regulation  of  the  economic  aspects  of  United  States  air  carrier  operations, 
both  domestic  and  international,  which  includes  granting  and  denying 
certificates  of  public  convenience  and  necessity,  prescribing  or  approving 
rates  and  rate  practices  of  air  carriers;  fixing  mail  compensation,  prevention 
of  unfair  methods  of  competition  or  disapproval  of  business  relationships 
between  air  carriers;  and  investigation  and  analysis  of  accidents  involving 
civil  aircraft.  (The  accident  investigation  function  was  transferred  on  April 
1,  1967,  to  the  Department  of  Transportation.) 

February  6,  1962 — Renominated  by  President  Kenncxhj  as  Member  of  the 
Civil  Aeronautics  Board. 

February  21,  1962— Unanimously  confirmed  by  the  United  States  Senate. 
September  18,  1967 — Renominated  by  Presideilt  Johnson  as  Member  of  the 
Civil  Aeronautics  Board. 

September  27,  1967  • — Unanimously  confirmed  by  the  United  States  Senate. 
Current  Memberships:  Alumni  Association,  St.  John's  University  School  of 
Law — (President,  1932-1950),  permanent  director  of  the  Board  since  1964; 
Brooklyn  Bar  Association;  Benevolent  and  Prot(>ctive  Order  of  Elks,  Brooklyn, 
New  York  Lodge  No.  22,  Life  Member;  Phi  Delta  Phi  Legal  Fraternitv:  Veterans 
of  Foreign  Wars :  Catholic  War  Veterans ;  Fifty-second  Assembly  Regular  Demo- 
cratic Organization,  Kings  County,  Brooklyn,  New  York:  National  Aeronautic 
Association  (Aero  Club  of  Washington  Chapter);  Fordham  University  Club  of 
Washington,  D.C. 
Honors : 

(1)  Recipient  of  American  Legion's  Distinguished  Service  Medal  in  1955. 

(2)  Decorated  by  Republic  of  Italy,  Star  of  Solidarity,  First  Class,  in  1955. 

(3)  Recipient  of  Meritorious  Loyalty  Award,  Veterans  of  Foreign  Wars, 
Brookhm  Council,  Kings  County  in  1948. 

Marital  Status:  Married  to  Jean  Kerr  McCarthy — Children:  One — Tierney 
Elizabeth  Minetti. 


1  November  26.   197.3,   Renominated  by  President  Nixon  as  Member  of  the  Civil  Aero- 
nautics Board. 

December  12,  1973,  Confirmed  bv  the  Senate. 
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Date  of  Birth:  April  21,  1907,  New  York,  N.Y. 

New  York  Residence:  160  Columbia  Heights,  Brooklyn,  N.Y. 

Washington  Area  Residence:  5106  Brookewaj^  Drive,  Sumner,  Maryland  20016 

Biography  of  Lee  R.  West,  Member,  Civil  Aeronautics  Board 

The  Honorable  Lee  R.  West  was  sworn  in  as  a  Member  of  the  Civil  Aeronautics 
Board  November  21,  1973. 

A  native  of  Clavton,  Oklahoma,  he  engaged  in  the  private  practice  of  law  in 
Ada,  Oklahoma  from  1956-1961  and  from  1963-1965,  following  receipt  of  his 
master  of  laws  from  Harvard  University,  which  he  attended  as  a  Ford  Foundation 
Fellow  in  Law  Teaching.  During  1961  and  1962  he  was  a  special  lecturer  in  law 
at  the  University  of  Oklahoma.  He  was  also  a  labor  arbitrator  for  the  National 
Mediation  Board  in  1963  and  has  authored  a  number  of  publications  on  the  law. 

In  1965  he  was  appointed  Judge  of  the  22nd  Judicial  District  of  Oklahoma  and 
in  1968  he  was  assigned  as  Special  Justice  of  the  Oklahoma  Supreme  Court. 

He  was  graduated  from  the  University  of  Oklahoma  with  a  bachelor  of  arts 
in  Government  in  1952  and  received  his  juris  doctor  from  the  university  in  1956. 
He  also  attended  the  National  College  of  State  Trial  Judges  at  the  University  of 
Nevada  in  1966. 

From  1952-1954  he  served  as  a  Captain  in  the  United  States  Marine  Corps, 
with  13  months  overseas  duty  in  Japan  and  Korea. 

He  is  a  member  of  the  Pontotoc  County,  Oklahoma  and  American  Bar  Asso- 
ciations and  was  president  of  the  Pontotoc  County  Bar  Association  in  1959. 

He  is  married  to  the  former  Mary  Ann  Ellis.  They  have  two  daughters,  Kimbeiiy 
Ellis  West  and  Jennifer  Lee  West",  and  reside  in  Bethesda,  Maryland. 

Biography  of  Harry  J.  Zink,  Managing  Director 

3715  North  Wakefield  Street  Arlington,  Va.  22207 
Office  phone:  202/382-6861 
Home  phone:  703/538-6669 

Current  Assignment:  Managing  Director  of  the  Civil  Aeronautics  Board  (CAB) 
GS-18. 

Education:  BS  in  Agronomj'- — Purdue  University.   USAF  Pilot  and   Missile 
Training — assorted  civilian  and  military  schools. 
Previous  Assignments : 

Managing  Director/Secretary  of  CAB;  Secretary  and  Assistant  Executive 
Director  of  the  CAB. 

Executive  Officer  for  the  Assistant  Secretary  for  Research  and  Tech- 
nology—  Department  of  Transportation. 

27H  years  in  United  States  Air  Force  (Retired  Colonel) — Command  Pilot 
6,000   hours — conventional    4-6    and   single   jet   time — missile   training    on 
IRBM  and  ICBM's. 
Current  Responsibilities : 

Planning,  directing,  coordinating  and  insuring  the  effectiveness  and 
economy  of  functional  operations  and  administrative  activities  of  the  Board 
in  Washington  and  field. 

Responsible  as  Managing  Director  for  administering  a  700-member  Civil 
Aeronautics  Board  staff  with  a  $17. 6M  budget,  plus  managerial  responsibiUties 
for  administering  $67. 7 M  in  subsidies. 

Giving  operational  and  management  guidance  to  all  organizational  units  of 
the  Board  concerning  work  programs  and  objectives  and/or  administrative 
matters. 
Members  of  the  following  Clubs  and  Associations : 

Aero  Club  of  Washington  (Board  of  Directors). 

National  Committee  for  Employer  Support  of  the  Guard  and  Reserve 
(Executive  Council). 

National  Aeronautic  Association  (Honor  Member). 

Retired  Officers  Association. 

Army  Navy  Country  Club. 

Army  Navy  Club. 

Wings  Club. 

Iron  Gate  Chapter  of  AFA. 

Club  Americana. 

National  Aviation  Club. 

Fairfax  Racquet  Club. 

International  Aviation  Club. 
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Biography  of  Thomas  J.  Heye,  General  Counsel 

Thomas  J.  Heyc,  34,  was  ap]3ointed  General  Counsel  of  the  Civil  Aeronautics 
Board  on  July  1,  1974.  Prior  to  that  time,  he  served  as  Administrative  Assistant 
to  CAB  Chairman  and  Member  llobert  D.  Timm.  He  served  in  the  capacity  of 
Administrative  Assistant  to  Mr.  Timm  from  P'ebruary  1971  to  June  30,  1974. 

Heye  graduated  from  Catholic  University  of  America  in  1962  as  a  Basselin 
Scholar  with  a  B.A.  degree  in  philosophy.  He  received  his  law  degree  from  Cornell 
University  in  19G6. 

After  graduating  from  law  school,  Heye  served  as  a  law  clerk  with  Judge 
Richard  B.  Ott  and  his  successor  Judge  "Marshall  A.  Neill  of  the  Washington 
State  Supreme  Court. 

Heye  was  a  partner  in  the  Richland,  Washington  law  firm  of  Butler  and  Heye 
from  August  1967  to  February  1971,  and  served  as  Richland  City  Attorney  in 
1968-69.  He  also  served  as  pro-tem  ISIimicipal  Judge  for  the  City  of  Richland 
iit  various  times  from  1969-1971. 

Heye,  a  native  of  Olympia,  Washington,  presently  resides  in  Arlington,  Virginia. 

Biography  of  Robert  L.  Park,  Chief  Administrative  Law  Judge 

Date  of  Birth:  December  2,  1919— Detroit,  Mich. 
Education: 

Graduated  Duke  University — AB  Degree — 1940. 

Pre-law  course,  including  undergraduate  courses  in  economics. 

Graduate  of  Harvard  Law  School— LLB  Degree  1947  as  (of  June  1943). 
Government    Experience:    Emj^loyed    by   the    Civil   Aeronautics    Board   since 
]May  1948  in  the  following  capacities: 

Trial  Attorney,  Office  of  Compliance. 

Assistant  to  Member. 

Assistant  Chief,  Litigation  and  Research  Div.,  OGC. 

Associate  General  Counsel,  Special  Counsel,  OGC. 

Associate  General  Counsel,  Opinion  Waiting,  OGC. 

Administrative  Law  Judge. 

Associate  Chief  Administrative  Law  Judge. 

Chief  Administrative  Law  Judge. 
Mihtary:  World  War  II— Lt.  U.S.C.G.R.  1942-1946. 

Biography  of  William  B.  Caldwell,  Jr.,  Director, 
Bureau  of  Operating  Rights 

William  B.  Caldwell,  Jr.,  was  appointed  to  the  post  of  Director,  Bureau  of 
Operating  Rights,  on  May  8,  1973. 

Caldwell,  49,  had  been  serving  as  Special  Assistant  to  the  Director,  Bureau  of 
Economics,  since  coming  to  the  Board  in  January,  1972  from  his  post  as  Senior 
Vice  President,  Economic  Planning  and  Controls,  I^Iohawk  Airlines. 

A  1945  graduate  of  the  University  of  Florida,  holding  a  B.S.  in  business  ad- 
ministration, Caldwell  began  his  career  with  National  Airlines  as  a  research 
analyst  and  was  assistant  treasurer  for  that  firm  when  he  joined  Mohawk  in  1962. 

While  at  Mohawk,  Caldwell  served,  consecutively,  as  treasurer;  vice  president 
and  treasurer;  vice  president,  finance;  and  senior  vice  president,  finance. 

He  attended  the  Harvard  University  Advanced  Management  Program  in  1967, 
and  is  a  member  of  the  Aero  Club  of  Washington. 

He  and  his  wife,  Mary  Kay,  reside  at  Vienna,  Virginia.  They  are  the  parents  of 
three  children,  Katherine,  25;  William  B.,  Ill,  23,  and  Nancy,  20. 

Biography  of  Edwin  Rector,  Director, 
Bureau  of  International  Affairs 

On  April  29,  1974,  Edwin  Rector  was  appointed  to  the  Post  of  Director,  Bureau 
of  International  Affairs.  Rector  had  served  as  Special  Assistant  to  the  CAB  Chair- 
man since  June,  1971  where  he  was  responsible  for  international  and  intra-govern- 
mental  matters. 

Prior  to  coming  to  the  Board,  Rector  had  served  as  a  staff  assistant  to  the 
President  of  the  United  States  and  implemented  Presidential  personnel  policies. 

Rector  graduated  from  the  United  States  Naval  Academy  with  a  Bachelor  of 
Science  degree  (with  distinction)  in  Engineering.  He  has  a  Juris  Doctor  degree  from 
Georgetown  University  School  of  Law.  He  also  hius  a  Master  of  Arts  degree  in 
Economics  from  the  University  of  Oklahoma. 
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Rector  is  admitted  to  practice  before  the  bars  of  the  State  of  Kansas,  the  Dis- 
trict of  Cohimbia  and  the  United  States  Supreme  Court.  He  is  a  member  of  the 
American  Bar  Association,  the  American  Economics  Association  and  the  American 
Society  of  International  Law. 

He  and  his  wife,  Anne,  reside  in  Alexandria,  Virginia. 

Biography  of  Jack  Yoke,   Director,   Office  of  the  Consumer  Advocate 

Address:  192S  Foxhall  Road,  McLean,  Va. 

Born:  Allentown,  Pa. 

Education :  Allentown  High  School,  Muhlenberg  College. 

Employed: 

Call-Chronicle  Newspapers,  Allentown,  Pa.,  April  1942  to  Mav  1957, 
Reporter  and  Edition  Editor. 

Washington  Evening  Star  Washington,  D.C.,  May  1957  to  December  1960, 
Copy  Editor. 

Aide  to  Representative  Francis  E.  Walter,  January  1961  to  August  1963 
(Death  of  Congressman),  Press  Officer  and  LegislativeAssistant. 
Civil  Aeronautics  Board — 

(a)  Director  of  Information  August  1963  to  December  1970. 

(b)  Director  of  Consumer  Affairs  Office  (First  such  office  in  Federal  Regu- 
latory Agency)  December  1970  to  October  28,  1974. 

(c)  Director  of  Office  of  the  Consumer  Advocate  (First  in  Federal  Govern- 
ment) October  28,  1974  to  present. 

Biography  of  Arthur  H.  Simms,  Deputy  Director,  Bureau  of  Economics 

Address:  8303  Still  Spring  Court,  Bethesda,  Md. 

Date  and  Place  of  Birth:  June  27,  1923,  New  York  City. 

Marital  Status:  Married;  three  children. 

Education: 

Educated  in  New  York  schools. 

Graduated  Wharton  School  of  Finance  and  Commerce,  University  of 
PennsA^lvania — BS  in  Economics,  1943. 

Graduated   Law  School,    University  of  Chicago,  JD — 1948;   Member  of 
editorial  staff  of  the  Law  Review;  Member  of  the  Order  of  the  Coif. 
Military : 

Enlisted  man — L^.S.  Army  Air  Force  Intelligence — 1943-1944. 

Military  Government —  German}^ — 1 945-46. 
Experience: 

Associated  with  the  law  firm  of  Rein,  Mound  and  Cotton  engaged  in  the 
general  practice  of  law  in  New  York  City,  1949-1952. 

Civil  Aeronautics  Board — Trial  Lawyer  with  the  Rates  Division,  1952-55. 

Office  of  the  General  Counsel,  Special  Coims(4,  Rates  1955-62. 

Associate  General  Counsel,  Rules  and  Rates  Division,  1962-1975. 

Deputy  Director,  Bureau  of  Economics,  1975-present. 
Awards:  Board's  Meritorious  Serxice  Award  for  work  as  leader  of  task  force 
which  prepared  the  Board's  opinions  in  the  Domestic  Passenger-Fare  Investigation. 

Biography  of  James  Lee  Weldon,  Jr.,  Acting  Director,   Bureau  of  En- 
forcement 

Born:  Milwaukee,  Wis.,  July  30,  1920. 

Education:  B.A.  degree,  Universitv  of  ^^lichigan,  August   1950.  LLB  degree, 
University  of  Michigan,  January  1953. 

Legal  Experience:  Private  Practice,  Februarv  1953  to  November  1955  in 
Michigan. 

Government  Service:  November  14,  1955  to  Present — 

Department  of  Justice,  Internal  Securitv  Division — November  1955  to 
January  1971 — Trial  Attorney,  Novemlx-r  "l955  to  Januarv  1960;  Deputv 
Chief,  Criminal  Section,  January  1960  to  November  1968;  Chief,  Foreign 
Agents  Registration  Section,  November  1968  to  January  1971. 

Civil  Aeronautics  Board,  Bureau  of  Enforcement,  January  1971  to  Pres- 
ent—Chief, Formal  Proceedings  Division  (Litigation)  January  1971  to  No- 
vember 1973;  Deputy  Director,  November  1973  to  Present;  Acting  Director, 
Februarv  1975  to  Present. 
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Biography  of  Raymond  Kurlaxder,  Acting  Director,  Bureau  of  Accounts 

AND  Statistics 

Mr  Kurlander  has  25  rears  of  airline  financial  management  experience.  For  the 
past  20  years,  he  has  been  employed  bv  the  Civil  Aeronautics  Board.  His  current 
position  is  Acting  Director  of  the  Bureau  of  Accounts  and  Statistics.  Formerly,  he 
held  such  positions  as  Comi^troller;  Chief,  Finance  Division;  Supervisory  Auditor; 
and  Field  Auditor.  Before  coming  to  the  Board,  Mr.  Kurlander  was  employed  by 
Pan  American  as  an  accountant  in  their  corporate  accounting  offices  in  various 
progressive  responsible  positions  from  1950  to  1955. 

During  the  period  1 969  to  1 972,  he  was  an  instructor  of  Intermediate  Accounting 
(evening  courses)  with  the  Craduate  School  of  the  U.S.  Department  of  Agriculture. 

In  1974,  he  was  the  recipient  of  CAB's  Meritorious  Service  Award,  the  highest 
the  Board  presents  to  a  current  employee.  Also,  he  has  received  consecutive 
Outstanding  Performance  ratings  since  1971.  .       t^  ,.         t 

Mr  Kurlander  is  currently  Regional  Director  of  the  Planning  Executives  In- 
stitute, and  is  an  active  member  of  the  Federal  Government  Accountants  As- 
sociation. ^  ^  ^  ,,       -NT  Ar      1     T'     • 

Mr.  Kurlander  has  received  an  Accounting  Certificate  from  the  New  l  ork  L  ni- 
versity  and  an  A.A.  Degree  from  Strayer  College. 


Biography  of  Edwin  Z.  Holland,  Secretary,  Civil 
Aeronautics  Board 


anaging 


Edwin  Z.  Holland  was  appointed  to  the  Post  of  Secretary  and  Deputy  M 
Director,  of  the  Civil  Aeronautics  Board,  effective  March  9,  1973. 

Edwin  Z.  Holland  joined  the  Civil  Aeronautics  Board  in  May  1970  as  Director 
of  the  Office  of  Personnel  and  Management  Analysis.  He  holds  a  law  degree  from 
the  Washington  College  of  Law  of  the  American  University  with  undergraduate 
work  at  George  Washington  University,  and  has  worked  in  Government  since 
1934  except  for  a  two-vear  position  in  private  industry.  Immediately  prior  to 
joining  the  Board,  Mr.  Holland  was  with  the  Small  Business  Administration  from 
1955  to  1970.  His  Federal  Service  includes  11  years  with  the  Civil  Service  Com- 
mission. ^,.,        ^     .        ,r       ,      J 

]^Ir.  Holland  and  his  wife,  Hortense,  reside  m  Silver  Spring,  Maryland. 

Biography  of  James  0.  Hughes,  Director,  Office  of  Information 
James  O.  Hughes  was  appointed   Director  of  the  Office  of  Information  on 

T  111  fl7Q 

Huo-hes,  39,  had  been  with  the  Congressional  Liaison  Office  of  the  National 
Park  Service  for  the  past  vear.  Prior  to  that,  he  was  Press  Secretary  and  Admin- 
istrative Assistant  for  five  years  to  Rep.  Thomas  ■M.  Pelly  of  the  State  of  Wash- 
ington, who  retired  at  the  end  of  the  93rd  Congress. 

Before  joining  Congressman  Belly's  staff,  Hughes  headed  the  news  department 
of  an  Eastern  Washington  television  station,  becoming  news  director  for  its 
regional  broadcasting  network  of  three  television  and  two  radio  stations.  EarUer, 
he°was  an  announcer  for  KOIN  Radio  in  Portland,  Oregon. 

He  served  in  the  Air  Force  from  1952-56  and  for  two  years  was  editor  of  his 
base  newspaper.  ..... 

He  attended  Lewis  and  Clark  College  in  Portland,  Oregon,  majoring  in  inter- 
national government  and  political  science. 

Hughes  and  his  wife,  Billie,  and  their  son  and  two  daughters  reside  in  Annandale, 
Virginia. 

Biography    of   James    L.    Kolstad,    Director,    Office    of    Community    and 
Congressional  Relations 

On  May  1,  1973,  James  L.  Kolstad  was  appointed  to  the  post  of  Director, 
Office  of  Commuuitv  and  Congressional  Relations. 

Kolstad,  34,  holds  a  B.A.  in  journalism  degree  from  the  Iniversity  of  Montana 
and  served  in  the  U.S.  Navy  from  1962-64  at  Newport,  R.I. 

Prior  to  coming  to  the  Board,  Kolstad  was  an  executive  assistant  for  inter- 
governmental relations  in  the  Office  of  the  Vice  President  of  the  United  States. 
He  was  Director  of  the  Office  of  Intergovernmental  Relations,  Department^of 
Transportation,  from  1970-72,  and  was  a  State  Relations  Officer  with  DOT 
from  1969-70. 
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He  served  in  the  office  of  former  Congressman  James  F.  Battin,  (R-Mont.), 
1968-69;  and  was  Manager  of  Press  Relations  for  the  National  Forest  Products 
Association,  Washington,  DC,  1967-68. 

Kolstad  was  a  public  relations  assistant  with  the  American  Trucking  Association 
from  1964-67,  and  a  reporter  for  the  Spokane,  Washington  "Spokesman  Review" 
from  1961-62. 

He  and  his  wife,  Marj-,  and  daughter,  Katherine,  are  residents  of  Alexandria, 
^'irginia. 

Biography  of  Joann  M.  Beaver,  Director,  Office  of  Equal  Employment 

Opportunity 
Education : 

B.S.  Degree,  Fairmont  State  College  Fairmont,  West  ^'irginia. 

Comj^leted  18  hours  of  graduate  work  at  George  Washington  University, 
Washington,  D.C. 

Completed  several  management  courses  and  seminars  sponsored  by  United 
States  Government. 

Attend    annual    EEO    Directors'    Conference    and    other    conferences    as 
necessary. 
Employed : 

Personnel  Management  Specialist,  Office  of  Personnel,  Civil  Aeronautics 
Board     (GS-13),     March     1971-March      1973. 

Personnel  Management  Specialist,  Office  of  Personnel,  Small  Business 
Administration,  Washington,  DC  (GS-12/13),  July  1966-March  1971. 

Personnel  Management  Specialist,  Industrial  Relations  Division,  Defense 
Supply  Agency,  Alexandria,  Virginia  (GS-12),  Novemwer  1955- July  1966. 

Personnel  Management  Specialist,  Defense  Fuel  Supply  Center,  Alexandria, 
Virginia  (GS-11),  September  1962-November  1965. 

Supervisory  Administration  Assistant,  Defense  Petroleum  Supply  Center, 
Washington,  DC  (GS-9),  July  1959-September  1962. 

Personnel  Assistant,  Executive  Office  of  the  Secretary,  Navy  Department, 
Washington,  D.C.  (GS-7),  June  1957-July  1959. 

Management  Analyst,  U.S.  Army,  Germany  (GS-3  to  GS-7),  October 
1953-November  1955. 

Clerk-Stenographer  and  Personnel  Clerk,  Bureau  of  Supplies  and  Accounts, 
Navy  Department,  Washington,  DC  (GS-4  and  5),  June  1951-September 
1953.  ^ 

Biography  of  Patrick  F.  Bottone,  Director  of  Personnel 

Mr.  Bottone  was  born  on  September  18,  1923,  in  Bronx,  New  York. 

He  served  in  the  Marine  Corps  from  September  18,  1943  to  November  20,  1945. 

Received  a  B.S.  degree  from  Seton  Hall  University,  South  Orange,  New  Jersey, 
in  1947,  majoring  in  accounting  and  economics.  Attended  Georgetown  Law 
School  in  1947  through  1949. 

Began  a  career  with  the  Federal  government  as  a  Code  Assistant  with  the  FBI 
and  later  as  a  Special  Agent.  He  had  16  years  of  service  with  the  Department  of 
Agriculture  in  the  capacity  of  Investigator  and  Personnel  Officer.  Transferred  to 
the  Civil  Aeronuatics  Board  in  January  1968  as  a  Manpower  Analyst,  being 
promoted  to  Deputy  Director  of  Personnel  on  February  21,  1971.  He  became 
Director  of  Personnel  on  July  23,  1973. 

Mr.  Bottone  received  a  Special  Accomplishment  Award  on  July  31,  1970;  a 
quality  Performance  Award  on  September  13,  1974;  and  an  Outstanding  Per- 
formance Rating  on  February  14,  1975. 

Biography  op  Vincent  J.  Chaverini,   Director,  Office  of  Facilities  and- 

Operations 

Mr.  Chaverini  was  born — McKeesport,  Pennsylvania,  April  8,  1936. 

Educated  in  the  public  schools  of  Commonwealth  of  Pennsylvania;  higher 
education — Villanova  University,  Villanova,  Pennsylvania;  1958 — received  B.S. 
Economics  Degree;  other  undergraduate  credits  in"^  Education  and  Psychology, 
University  of  Pittsburgh;  1959 — received  teaching  certification.  Taught  junior 
high  school  mathematics  and  coached  football — St.  Bernards  School,  Pittsburgh, 
Pennsylvania. 

1959-60 — entered  military  dutv  with  Penns3dvania  National  Guard,  active 
duty  to  1960,  reserve  duty  through  1965. 

Employed  by  Bank  of  America— Los  Angeles,  California;  1960-63 — interned  as 
Management  Trainee,  advanced  to  Assistant  Branch  IManager  (Lending  Officer) ;. 
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received  job-related   courses    in   Financial   Management,   Financial    Statement 

Analysis,  Credit  Analysis.  ^,   ,,    r^u  ■  -a^.r.^    ■c.r.H     d^in 

Served    as    Secretary/Treasurer— Lions    Club'    Chairman— Heart   Fund,    ban 

\963-6Ven™red  construction  and  real  estate  development  field  with  Sultana 
Corporation  and  Travel  Queen  Coaches,  Inc.,  headquarters  m  Riverside,  Cah- 
fornia  and  Louisville,  Kentucky,  as  General  Manager.  at„„„„,,    pqA. 

1970-71— entered  Federal  Government  as  Assistant  Building  Manager,  GbA, 
1972— transfer  and  promotion  to  U.S.  Postal  Service  as  Branch  Manager,  Ad- 
ministrative Services;  1973-transfer  and  Pi-omotion  to  CAB  Assistant  to  Director 
Office  of  Facilities  and  Operations;  1974— promoted  to  Director,  Office  of  facilities 
and  Operations.  Government  training  included  courses  in  Management,  Procure- 
ment and  Contracting,  ADP  Systems;  served  as  Office  Representative  for  Com- 
bined Federal  Campaign  (CFC)  Drive  and  Bond  Drives. 

Married  Janice  Fowler;  four  children— \ incent  II,  Jennifer,  Jacqueline  and 
Justine. 

Biography  of  Anthony  F.  Toronto,  Acting  Comptroller 

Date  of  Birth:  March  7,  1936.  ,.      oo^m 

Residence:  14209  Franl^lin  Street,  Woodbridge,  Ya.  22191. 

Educational  Background:  .     zt^-  ,  ^f^-A\ 

Bishop  McCort  High  School,  Johnston,  Pennsylvania  (Diploma,  19o4). 

St.  Francis  College,  Loretto,  Pennsylvania  (B.S.  Degree  m  Accounting, 
1962). 
Military  Service:  U.S.  Army,  1958-1959. 
Governmental  Experience:  ^  .  »  ,     ^    Mnco  1n«ft^ 

General  Accounting  Office,   Supervisory  Accountant   (1962-1966). 

Goddard  Space  Center,  Management  Analyst  (1966-1967). 

Civil   Aeronautics  Board,   Office  of   Comptroller  Financial   Management 
Systems  Analyst'^(1967). 
■'Budget  Analyst  (1969).  ,    „     s     nn-ro^ 

Budget  and  Accounting  Officer  (Assistant  Comptroller),  (1972). 

Financial  Manager  (Deputy  Comptroller),   (1973). 

Acting  Comptroller  CMarch  1975). 
Honors,  Awards,  etc.: 

St.  Francis  Dean's  List. 

FGAA  Award  Nominee  (1970).  . 

Quality  Step  Increases  and  Several  Letters  of  Commendation. 

Biography  of   Charles  T.   Donnelly,   Congressional  Relations  Officer 

Date  and  Place  of  Birth:  January  4,  1915,  Mahanoy  Plane,  Pa. 
Residence:  5404  Cromwell  Drive,  Bethesda,  Md. 
Marital  Status:  Married,  One  Daughter. 

Educational  Background:  Graduated  from  High  School,  Gilberton,  Pa.  (June 
1933). 

Governmental  Experience: 

Maritime  Service,  Department  of  Commerce  (1942-1954). 

Mall  Tool  Company,  Chicago,  111.   (1954-1957). 

Congressional  Relations  Officer,  Civil  Aeronautics  Board  (19o7-present). 

CIVIL  AERONAUTICS  BOARD,  SALARIES  AND  EXPENSES  APPROPRIATIONS,  FISCAL  YEARS  1966-75 

[In  thousands  of  dollars] 


Personnel 

Appropriation 

Fiscal  year 

Requested 

Appropriated 

Requested 

Appi 

ropriated 

Expenditures 

1966 

854 

820 

$11,665 

$11,163 

$10,  856 

1967 

871 

860 

12,  422 

12,200 

11,536 

1968 

675 

669 

9,165 

9,082 

9,074 

1969 

688 

669 

10,  200 

9,850 

9,839 

1970 

695 

685 

11,605 

11,395 

11,184 

1971 

685 

685 

12,204 

12,204 

12,  336 

1972 

701 

701 

13,543 

13,543 

13,215 

1973 

701 

703 

14,353 

14,373 

14,325 

1974 

718 

718 

15,  558 

15,537 

15,  297 

1975. ._ 

718 

718 

17,748 

17,610 

'  18,051 

1  Estimate. 

Note:  1966  and  1967  includes  safety  positions  and  funds.  CAB  was  divested  of  safety  function  as  of  Apr.  1, 1967. 
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CIVIL  AERONAUTICS  BOARD,  PAYMENTS  TO  AIR  CARRIERS  APPROPRIATION,  FISCAL  YEARS  19S6-75 

[In  thousands  of  dollars| 


Appropriation 


Fiscal  year  Requested     Appropriated       Expenditures 


J^66 - $83,500  $81,170  $74,622 

mi— -- 67,000  63,500  62,322 

]ltl ---- -- 54,000  52,500  54,999 

J^°^ - - 47,600  45,000  43,924 

]ll° - 34,661  33,500  36,546 

illl - 34,726  57,399  55,152 

iiii - 0  53,600  62,977 

il'i -- 80,800  80,800  72,223 

illl-- - —  73,265  73,265  73,362 

*^'^— ---- - - 69,828  67,728  166,781 


>  Estimate. 

Civil  Aeronautics  Board 

private  management  surveys 

There  have  been  no  private  management  .surveys  at  the  CAB  since  1960. 

OFFICE    OF    INFORMATION 

The  Office  of  Information  is  responsible  for  originating,  developing  and  car- 
rjing  out  the  Board's  information  and  public  relations  programs,  policies,  and 
actions.  It  ijlans,  directs,  and  coordinates  the  informational  activities  of  the 
Board  s  Bureaus  and  Offices  in  order  to  enable  the  public  to  inform  itself  freely 
of  the  Board's  activities  and  of  the  bases  for  official  Board  actions. 

The  functions  of  the  Office  of  Information  are : 

(1)  to  prepare  or  review  and  coordinate  with  the  Offices  and  Bureaus  in- 
volved, proposed  press  releases  and  other  information  materials; 

(2)  identify  the  types  of  matters  to  be  covered  by  press  releases ; 

(3)  serve  as  the  primary  channel  through  which  inquiries  from  the  public 
or  press  are  handled; 

(4)  review  articles  and  speeches  by  Board  officials  in  advance  of  release- 
(.5)   accomplish  or  coordinate  the  initial  distribution  to  the  public  and 

the  press  of  all  press  releases,  reports,  publications,  and  other  processed 
material  (except  material  distributed  by  the  Pul)lications  Section  through  the 
medium  of  mailing  lists,  and  documents  served  upon  parties  to  formal 
proceedings  by  the  Docket  Section) ; 

(6)  arrange  for  press  conferences,  radio  and  television  appearances 
speeches,  and  appropriate  press  coverage  for  CAB  officials;  ' 

(7)  coordinate  CAB  publicity  with  other  Government  agencies; 

(8)  advise  Board  Members  and  the  staff  of  information  of  interest  re- 
flected m  the  general  press  and  aviation  publications;  and 

(9)  follow  wire  service  copy  throughout  the  day  to  keep  Board  Members 
and  affected  staff  officials  aware  of  late-breaking  events  which  might  have  a 
bearing  on  transportation  in  general  and  aviation  in  particular. 

ihe  Office  of  Information  performs  these  functions  through  dailv  contact  with 
the  major  newspapers  and  wire  services  in  the  United  States.  There  are  two 
scheduled  release  times  each  day,  11:00  a.m.  and  3:00  p.m.,  when  press  releases, 
±5oard  orders,  speeches,  or  any  other  material  designed  for  distribution  to  the 
piibiic  are  disseminated.  Where  there  are  major  releases,  the  Office  initiates 
telephone  contact  with  the  newspapers  and  wire  services  to  best  get  the  informa- 
tion to  the  public. 

The  Office  of  Information  also  serves  as  the  Board's  "Protocol  Office"  and 
T?j?^  A^  matters  m  connection  with  visits  of  foreign  dignitaries  to  the  Board, 
ineuttice  answers  questions  concerning  foreign  visitors,  processes  requests  for 
briehngs  ot  foreign  dignitaries,  and  arranges  meetings  of  such  dignitaries  with 
the  Chairman,  other  Board  Members  and  staff  as  apjiropriate.  It  maintains  liaison 
with  the  Office  of  Protocol  of  the  Department  of  State  in  connection  with  the 
visits  of  foreign  dignitaries  to  the  Board. 
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LETTERS    AND    COMPLAINTS    RECEIVED 

The  Office  of  Consumer  Affairs  was  established  in  December  1970  and  was 
transferred  into  the  Office  of  the  Consumer  Advocate  in  October  1974.  Information 
on  the  numl^er  of  letters  and  complaints  received  jjrior  to  the  estaVjlishment  of 
the  Office  in  December  1970  is  not  available.  Following  is  a  listing,  by  iiscal 
years,  of  the  number  of  letters  and  complaints  received  during  the  period  the 
Office  was  in  existence.  This  also  includes  letters  and  complaints  received  by  the 
Board  during  the  first  six  months  prior  to  the  establishment  of  the  Office. 

Fiscal  year  Letters         Complaints 

1971 - --- 

1972. - 

1973 - 

1974 

1975  (estimate)- - 


5,024 

7,711 

5,917 

9,141 

8,471 

13,051 

11,423 

lb,  154 

9,764 

i3,  544 
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CIVIL  AERONAUTICS  BOARD,  ENFORCEMENT  ACTIONS,  FISCAL  YEAR  1966-75 


Informal 
compliance  Formal 

Fiscal  year  actions       proceedings      Investigations 


lORfi                                                                                              1,705  30  283 

iggT-— ■ " " 2,977  27  260 

iqfiS ' '  "    —  -  3,748  28  259 

IQfiq """ "  .  .  4,227  110  219 

WO ' -  -  5,120  55  142 

ib/u — —  -     J  g^g  ^2  154 

13/1 - - J  Qgg  g3  j^g 

107, 1.298  89  203 

1974 " 1.110  42  264 


1975  (estimate). 


\,  120  80  408 


PHILOSOPHY    AND    POLICY    IN    DEALING   WITH    SMALL   BUSINESS 

The  Board's  basic  statutory  responsibility  is  the  regulation  of  air  transporta- 
tion. In  this  connection,  the  "Board  reviews  rates,  approves  agreements,  grants 
licenses,  and  collects  important  data  through  an  extensive  set  of  filing  regulations. 
However,  the  Board's  historic  philosophy  in  dealing  with  small  businesses  is  to 
avoid,  to  the  degree  practicable,  many  of  the  burdens  of  regulation.  Importantly, 
the  Board  does  not  require  various  small  businesses — such  us  air  taxis,  air  freight 
forwarders,  or  tour  operators — to  undertake  costly  licensing  proceedings.  Instead, 
the  Board  has  issued,  by  regulation,  a  series  of  exemptions  from^  many  of  the 
substantive  and  procedural  requirements  of  the  Act  and  the  Board's  regulations. 
In  short,  the  Board  has  provided  as  much  opportunity  as  possible  for  these  busi- 
nesses to  grow  and  prosper  without  restrictive  rules.  Its  philosophy  with  regard 
to  air  taxis  and  air  freight  forwarders  basically  is  one  of  permitting  free  entry  and 
exit.  The  Board  does  not  have  direct  jurisdiction  over  the  appointment  of  travel 
agents,  and  has  not  supported  legislation  for  the  Federal  licensing  of  agents. 

PROGRAM    TO    AID    RELATIONS   WITH    SMALL   BUSINESS 

The  Board,  as  a  regulatory  agency,  has  not  undertaken  specific  programs 
designed  to  promote  small  businesses  per  se.  However,  it  has  been  the  Board's 
view  that  the  imposition  of  the  minimum  regulation  is  the  most  effective  means 
of  fostering  these  small  businesses.  Thus,  under  Section  416  of  the  Act,  air  taxi 
operators — that  is,  small  U.S.  airline  companies  that  use  aircraft  with  less  than  a 
7,.500-pound  pavload  and  30  seats  or  fewer — are  exempt  from  most  of  the  sub- 
stantive provisions  of  the  Act  and  the  Board's  regulations.  Instead,  these  small 
carriers  simply  register  with  the  Board  and  maintain  liability  insurance  sufficient 
to  protect  their  passengers. 

Air  freight  forwarders  are  also  exempt  from  many  of  the  regulatory  provisions, 
except  when  it  is  necessary  to  impose  regulations  to  protect  the  traveling  or 
shipping  public.  U.S.  air  freight  forwarders  holding  either  domestic  or  inter- 
national operating  authority  or  both  are  required  to  maintain  a  uniform  system 
of  accounts  as  prescribed  in  Part  244  of  the  Board's  Economic  Regulations  if 
their  gross  air  freight  forwarding  revenues  during  any  calendar  year  after  Decem- 
ber 31,  1972  exceed  $3  million.  The  purpose  of  the  system  of  accounts  is  to  a.ssure 
that  the  larger  forwarders  account  for  similar  services  on  a  basis  comparable 
to  each  other  and  comparable  between  accounting  periods.  These  forwarders  will 
be  required  to  file  financial  and  statistical  reports  on  a  quarterly  basis  which 
reflect  the  results  of  their  operations.  Smaller  forwarders,  whose  calendar  year  air 
freight  revenues  do  not  exceed  $3  million,  are  not  required  to  adopt  the  uniform 
system  of  accounts.  They  are,  however,  required  to  file  basic  financial  reports, 
a  balance  sheet  and  income  statement,  quarterly,  which  reflect  the  financial 
results  of  their  operations  as  well  as  statistical  reports.  All  air  freight  forwarders 
are  required  to  file,  in  addition,  certain  corporate  and  insurance  information. 
The  number  of  schedules  required  to  be  filed  by  the  smaller  forwarders  is  ap- 
proximately half  the  number  of  schedules  required  from  the  larger  forwarders. 

In  contrast,  foreign  air  freight  forwarders  are  not  required  to  maintain  a  uni- 
form system  of  accounts  or  file  the  same  financial  reports  as  U.S.  forwarders. 
However,  they  are  required  to  file  certain  statistical  schedules  with  the  same 
frequency  as  U.S.  forwarders  and  provide  certain  financial  data  as  required  under 
their  permits.  The  rationale  for  not  requiring  them  to  adopt  the  uniform  system 
of  accounts  or  file  indentical  financial  reports  is  twofold.  First,  the  Board  is  not 
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now  in  a  position  to  audit  and  therebj^  verify  the  accuracy  of  the  financial  informa- 
tion on  an  other  than  ad  hoc  basis.  Second,  the  imposition  of  a  uniform  system 
of  accounts  and  stringent  reporting  requirements  could  result  in  undesirable 
reciprocal  action  by  foreign  governments. 

Tour  operators  are  another  small  Imsiness  component  of  the  air  transportation 
industry.  Generally  speaking,  these  tour  operators  are  exempt  from  extensive 
regulation.  However,  tour  operators  are  required  to  submit  for  Board  approval 
some  form  of  security  arrangement,  either  a  bond  or  an  escrow  account,  in  order 
to  protect  passengers'  advance  payments.  Similarly,  the  major  types  of  special 
charters  operated  by  tour  operators  can  only  be  marketed  after  the  Board's  staff 
has  had  an  opportunity  to  review  the  details  of  the  particular  charter  program 
which  has  been  filed.  It  is  the  Board's  view  that  these  requirements,  which  do 
impose  some  burden  on  these  small  businesses,  are  necessary  if  the  traveling  public 
is  to  be  adequately  j^rotected. 

Similarlj^,  the  Board  has  consistently  favored  free  entry  and  minimum  regulation 
for  travel  agencies — another  small  business  component  of  the  transportation 
industry.  These  agents,  who  serve  as  representatives  of  the  airlines  as  well  as 
individual  entrepreneurs,  are  supervised  by  the  airlines  under  agreements  among 
the  airlines  which  are  approved  bj^  the  Board.  Fundamentally,  these  agreements 
are  designed  simply  to  protect  the  airlines  and  the  traveling  public  by  (a)  insuring 
that  travel  agents  meet  certain  minimum  professional  standards  and  (b)  requiring 
that  thej^  are  bonded  against  loss  to  the  airlines  or  the  public.  However,  the 
Board  has  historically  opposed  more  formal  regulation  of  travel  agents.  In  order 
to  assist  these  small  businesses  in  conducting  their  Civil  Aeronautics  Board  affairs, 
the  Board  has  a  designated  liaison  representative  on  its  staff  for  travel  agent 
matters.  The  Board  also  has  a  staff  unit  which  works  closely  with  applicants  for 
air  taxi  and  air  freight  forwarder  authoritj'  in  an  effort  to  assist  such  persons  in 
filing  proper  applications. 

THE    DECISIONMAKING    PROCESS    ON    SM.VLL    BUSINESS 

As  mentioned  in  Schedule  10  above,  the  Board  does  not  have  programs  per  se 
to  aid  relations  with  small  business.  However,  the  periodic  registration  of  air  taxi 
operators,  the  approval  of  air  freight  forwarder  applications,  and  related  actions 
are  usually  accomplished  by  the  Board's  staff  imdcr  delegated  authority.  Matters 
relating  to  travel  agents  generall,v  involve  that  industry  as  a  whole  and,  accord- 
ingly, are  acted  by  on  the  members  of  the  Board.  Similarly,  the  development 
of  economic  regulations  usually  is  initiated  by  the  staff,  but  decided  ultimately 
by  the  Board. 

COMPLAINTS    FROM    SMALL    BUSINESSES 

The  Board  is  unable  to  categorize  general  complaints  received  from  small 
businesses,  as  it  does  not  maintain  records  of  that  nature. 

[Whereupon,  at  10:45  a.m.,  the  hearing  was  adjourned,  to  reconvene 
subject  to  the  call  of  the  Chan-.] 


REGULATIONS  OF  VARIOUS  FEDERAL  REGULATORY 
AGENCIES  AND  THEIR  EFFECT  ON  SMALL  BUSINESS 

(Part  1) 


THURSDAY,   JULY   10,    1975 

House  of  Representatives, 
Subcommittee  on  Activities  of  Regulatory  Agencies 

OF  the  Committee  on  Small  Business, 

Washington,  D.C. 

The  snbfommittee  met,  ]nirsiiant  to  notice,  at  9:35  a.m.,  in  room 
2.359,  Rayburn  House  Office  Bnilding;,  Hon.  William  L.  Huugate, 
chairman  of  the  subcommittee,  presidins;. 

Mr.  Hungate.  The  subcommittee  will  be  in  order. 

[Discussion  off  the  record.] 

Mr.  Hungate.  This  morning  the  subcommittee  welcomes  Mr. 
Joe  Sims,  Special  Assistant  to  the  Assistant  Attorney  General  of  the 
Antitrust  Division,  Department  of  Justice. 

The  Antitrust  Division  of  the  Department  of  Justice  is  charged  with 
enforcing  the  various  antitrust  lav>^s  and  the  evenhanded  and  vigorous 
])rosecution  of  these  laws  fosters  and  ])reserves  comjietition  in  the 
American  business  community.  Mr.  Sims'  testimony  will  concern  the 
foilo-\ving  tojiics: 

First:  The  organization  and  duties  of  the  Division; 

Second:  The  relationship  between  the  FTC  and  the  Division; 

Third:  The  Division's  informal  consultation  program;  and 

Fourth:  The  Attorney  General's  report  on  small  business  required 
by  the  SB  A  Act. 

Additionally,  I  understand  Mr.  Sims  is  prepared  to  discuss  the 
Department's  proposed  amendments  to  the  Robinson-Patman  Act. 
I  am  sure  such  amendments  will  be  of  great  interest  to  all  members  of 
the  subcommittee. 

As  small  business  is  diffused  throughout  our  econom}-,  there  is 
hard!}"  any  area  of  antitrust  law  enforcement  where  the  effect  on 
small  business  will  not  be  felt.  A  vigorous  enforcement  program  can 
make  small  business  a  significant  beneficiaiy  in  the  long  run. 

At  this  time,  I  would  like  to  mention  that  Mr.  Lewis  Engman, 
Chairman  of  the  Federal  Trade  Commission,  v/ill  appear  next  Thurs- 
day, Juh'^  17,  before  the  subcommittee  to  discuss  his  agency's  regula- 
tor}' functions  as  they  affect  small  business. 

Mr.  Sims,  we  are  pleased  to  have  you  here  and  3'ou  ma}',  if  3'ou  will, 
introduce  the  gentleman  with  you. 

TESTIMONY  OF  JOE  SIMS,  SPECIAL  ASSISTANT  TO  THE  ASSISTANT 
ATTORNEY  GENEEAL,  ANTITRUST  DIVISION.  DEPARTMENT  OF 
JUSTICE ;  ACCOMPANIED  BY  JOSEPH  A.  MULLIN,  ATTORNEY  AD- 
VISER, ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Sims.  Mr.  Chairman,  I  am  accompanied  by  Joe  ]\Iullin,  who  is 
an  attorney  adviser  in  our  Public  Counsel  Section  in  the  Antitrust 
Division. 

(109) 
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I  am  pleased  to  appear  before  this  subcommittee  to  testify  on  the 
activities  of  the  Antitrust  Division  as  they  affect  small  business.  Of 
course,  that  is  a  rather  broad  mandate,  since  it  is  not  an  exaggeration 
to  say  that  all  of  the  activities  of  the  Antitrust  Division  affect,  directly 
or  indirectl}^,  small  business.  Small  business  is  a  somewhat  elusive 
term,  as  what  may  be  small  in  one  industry  may  be  quite  large  in 
absolute  terms.  Wliatever  definition  is  accepted,  it  is  inevitable  that 
our  activities  will  have  some  impact  on  the  firm  itself,  the  industry  it 
is  a  part  of,  or  the  markets  within  which  it  sells. 

Antitrust  and  small  business  are  inexplicably  mixed  in  the  public 
mind.  Some  appear  to  think  there  is  a  natural  relationship  between 
them;  even,  that  antitrust  enforcement  is  for  the  purpose  of  assisting 
small  business.  In  fact,  a  number  of  years  ago,  the  Small  Business 
Administration  had  us  prepare  a  pam])hlet  for  its  use  on  how  the 
Department  of  Justice  helps  small  business. 

In  that  pamphlet,  which  was  directed  to  small  businessmen,  we 
tried  to  make  clear  what  we  repeat  now.  There  is  no  necessary  connec- 
tion between  antitrust  efforts  and  assistance  to  small  business.  Many 
firms  considered  small  by  Small  Business  Administration  size  standards 
have  found  themselves  defendants  in  an  Antitrust  Division  prosecu- 
tion. Probably  man}^  more  will  fuid  themselves  in  this  uncomfortable 
positions. 

There  is,  however,  a  significant  parallel  between  the  goal  of  fostering 
opjjort unities  for  small  business  and  res])onsibility  to  preserve  competi- 
tion and  free  markets.  The  latter  frequently  leads  to  the  former.  We 
are,  however,  primaril}^  a  law  enforcement  arm  of  the  Federal  Govern- 
ment, charged  with  enforcing  the  Sherman  Act,  the  Clayton  Act,  and 
related  antitrust  laws.  These  laws  prohibit  conspiracies  to  restrain 
trade  or  commerce,  monopolizing  and  attempts  to  monopolize  busi- 
ness, and  a  variety  of  practices,  mcluding  mergers,  which  may  have 
the  effect  of  substantially  lessening  competition  or  tending  to  create 
a  monopoly. 

These  laws  also  embody  the  basic  economic  philosophy  of  our  free 
enterprise  system.  Accordingly,  in  addition  to  suits  against  law- 
breakers, we  also  consider  it  a  part  of  our  duty  to  foster  and  promote 
the  growth  of  competition  in  free  enterprise  by  advice  to  other  depart- 
ments and  agencies  on  matters  affecting  competition,  by  appearances 
in  proceedings  before  regulatory  agencies  and  by  promotion  of  sound 
legislation  to  enhance  competition. 

The  laws  wliich  we  enforce  and  the  principles  we  espouse  are  broad 
and  general.  We  endeavor  to  appl}?-  our  resources  to  those  cases  and 
situations  which  will,  in  one  way  or  another,  promote  the  greatest 
benefit  to  the  economy  as  a  whole.  In  this  effort,  we  cannot  be  and  are 
not  partial  to  small  business  as  such.  Our  commitment  is  not  to  the 
promotion  of  an}'  special  class  of  business  interest  but  to  the  health 
of  the  competitive  process  itself.  But  if  evenhanded  and  vigorous 
promotion  of  the  antitrust  laws  fosters  and  preserves  competitive 
processes,  it  \vi\\  permit  all  businesses,  small  as  well  as  large,  to  prosper 
and  develop  as  best  they  can  in  a  system  of  free  enterprise. 

In  fact,  a  vigorous  small  business  community  has  typicall}^  played 
an  important  competitive  role  in  our  economy.  Most  new  firms  start 
out  in  that  category-,  hoping  to  expand  through  imaginative  and 
vigorous  operations.  Because  of  their  lower  overhead  and  smaller 
staffs,  smaller  firms  are  often  better  able  to  adjust  to  new  concepts 
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and  introduce  new  i^roducts  and  oi)orational  practices.  Constant 
competitive  pressures  are  spurred  by  this  ferment  in  the  small  business 
community.  Thus,  while  it  is  not  our  purpose  to  serve  small  business 
specificallv,  it  is  clear  that  the  objectives  of  antitrust  enforcement  m 
many  cases  promote  the  continuation  of  what  are  generally  defined 
as  small  businesses.  An  ever  j^resent  factor  in  our  enforcement  effort 
is  the  need  to  preserve  oi)i)ortunities  for  all  businesses,  small  and 
large,  to  compete  free  of  unlawful  restraints. 

What  specific  antitrust  efforts  benefit  small  busmess?  In  what  ways 
do  they  do  this?  Small  business  is  diffused  throughout  the  American 
economy.  It  is  difficult  to  think  of  an  industry  segment  in  the  economy 
which  does  not  have  small  business  firms  either  as  members,  or  as 
suppliers,  or  as  customers.  Thus,  there  is  hardly  an  area  of  antitrust 
■activity  where  some  beneficial  effect  on  small  business  is  not  felt. 

Consider  our  case  activity  alone.  Vigorous  prosecution  of  such 
market  restraints  as  price  fixing,  market  allocations,  the  practice  of 
recijjrocity,  tying  contracts,  and  restraints  on  distribution,  clear  away 
artificial  imi)ediments  to  trade  and  give  small  businessmen  the  op- 
iwrtunity  to  compete  on  the  merits  of  their  products  and  services. 
Monopolization  cases  under  the  Sherman  Act  attack  the  power  of 
dominant  firms  to  exclude  new  competition.  They  directly  affect  the 
ability  of  the  small  entrepreneur  to  enter  a  new  field  of  exploit  market 
innovations.  And  antimerger  activity  under  the  Cla\'ton  Act  helps 
prevent  the  development  of  undue  concentration  and  undue  economic 
power  which  inhibit  small  firms  from  competing  vigorously. 

A  random  sampling  of  current  and  recent  activity  may  suffice  to 
show  the  scope  of  Antitrust  Division  effort  in  cases,  regulatory  agency 
proceedings  and  legislative  activity  which  may  benefit  small  business. 
Our  pending  Morgan  Drive  Away  case  seeks  to  eliminate  restraints 
of  trade  aiined  at  barring  new  entrants  to  the  business  field  of  hauling 
mobile  homes.  A  criminal  case  against  the  defendants  has  already  been 
won,  and  a  civil  suit  is  now  pending.  While  the  defendants  are  part  of 
large  enterprises,  most  other  present  or  potential  competitors  in  this 
field  are  small  business  haulers.  They  should  benefit  greatly  from  the 
success  of  our  efforts.  , 

In  the  distribution  field,  an  area  of  enormous  interest  to  smaU 
business  retailers,  antitrust  has  already  played  a  significant  role  in 
limiting  the  power  of  manufacturers  and  suppliers  to  restrict  the 
activities  of  their  distributors.  See  United  States  v.  Arnold,  Schwinn 
and  Co.,  388  U.S.  365,  1967.  ^    .    u  i 

In  deahnt^  ^^'ith  regulatorv  agencies  directly,  our  ettorts  have  also 
been  of  benefit  to  small  business  firms.  Recent  activities  before  the 
Federal  Communications  Commission  in  respect  of  crosso^^^lershlp  of 
local  media  may  be  thought  to  favor  small  business.  In  urging  the 
Commission  to  eliminate  situations  in  which  a  single  person  or  concern 
x)wns  a  disproportionate  share  of  a  community's  media,  we  believe 
these  endeavors  create  or  maintain  opportunities  for  new  enterprises 
to  enter  these  fields  and,  through  increased  competition,  help  keep 
down  the  prices  to  local  advertisers.  ^^    ^     .    /■ 

In  other  proceedings  before  the  FCC  since  the  1968  Caeterjone 
decision  we  have  tried  to  limit  undue  restristions  on  the  interconnec- 
tion of  private  terminal  devices  to  our  Nation's  telephone  network. 
This  we  feel,  ^^■ill  open  up  a  broad  field  of  entry  to  small  firms  manu- 
facturing such  devices  and  dealing  in  services  m  connection  \^^th  their 
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use.  Meanwhile,  in  proceedings  before  the  Civil  Aeronautics  Board 
into  the  bylaws  of  the  Air  Trafhc  Conference,  which  have  just  con- 
cluded, we  have  tried  to  preserve  for  travel  agents,  most  of  whom  are 
small  businesses,  a  greater  share  in  decisionmaking  in  regulated  ATC 
operations  affecting  their  businesses. 

Another  association  with  small  business  has  flowed  from  provisions 
of  the  Defense  Production  Act  and  the  Small  Business  Act.  Each  of 
these  acts  calls  on  the  Attorney  General  to  make  surveys  of  activities 
of  the  Government  which  may  affect  small  business,  for  the  purpose 
of  determining  any  factors  which  ma}^  tend  to  eliminate  competition, 
create  or  strengthen  monopolies,  promote  undue  concentration  of 
economic  power,  or  otherwise  injure  small  business.  Since  1955  a 
number  of  survey's  have  been  made  and  reports  issued  criticizing 
activities  of  various  Federal  agencies.  In  the  case  of  Small  Business 
Act  reports,  in  particular,  these  reports  have  often  provided  the  basis 
for  internal  reform  instead  of  being  publicly  issued.  Most  recently, 
for  example,  a  report  on  the  effect  of  trucking  regulation  on  small 
business,  never  issued,  was  diverted  instead  to  serve  as  the  foundation 
for  interagencv  studies  on  deregulation  of  surface  transportation.  It 
has  thus  provided  some  of  the  impetus  for  both  executive  branch  and 
legislative  efforts  toward  regulator}!^  reform  in  these  areas. 

The  regulatory  reform  activit'es  of  the  Division  are  a  ver}^  good 
example  of  how  our  actions  can  increase  opportunities  for  small 
business.  The  Antitrust  Division  has  been  one  of  the  leaders  in  the 
movement  to  review  and  reform  Federal  economic  regulation.  It  has 
become  clear  to  us  that  much  of  existing  economic  regulation  is  costlv 
and  counterproductive.  Of  more  relevance  to  this  subcommittee, 
existing  regulatory  schemes  protect  existing  competition  and  generalh' 
create  significant  barriers  to  new  entry,  thus  foreclosing  competitive 
opportunities  to  all,  including  small  businesses. 

With  respect  to  trucking  in  particular,  legislative  removal  of  barriers 
to  entry  and  barriers  to  increased  competitive  effort  should  prove  a 
significant  benefit  to  the  myriad  of  small  businesses  in  the  trucking 
industr}^ 

We  have  also  been  active  on  the  legidative  front.  For  A^ears,  the 
Antitrust  Division  has  urged  repeal  of  the  so-called  Fair  Trade  laws, 
which  take  from  the  distributor  and  the  retailer  the  power  to  price 
competitive!}^  the  products  they  sell.  For  years,  this  attack  was 
nothing  more  than  a  voice  in  the  wilderness,  and  those  purporting  to 
speak  for  small  business  were  vigorous  supports  of  the  law.  Now,  it 
appears  that  this  anachronism  is  finally  to  be  disposed  of,  and  this  is 
due  in  no  small  part  to  increased  public  awareness,  and  I  include 
small  business  in  that  description,  of  the  inefficiencies  and  restrictions 
inherent  in  legalized  price  fixing. 

The  only  apparent  problem  still  remaining  on  the  repeal  effort  is 
the  need  to  pass  the  repeal  legislation  before  the  issue  becomes  moot. 
Although  the  number  appears  to  change  constantly,  I  believe  that  1.3 
States  have  repealed  their  Fair  Trade  laws  already  this  3^ear,  leaving 
only  about  20  States  with  such  laws  still  on  the  books.  I  would  hope 
that  Federal  repeal  would  be  forthcoming  shortly.  And  in  some  ways, 
T  suppose  fair  trade  repeal  is  a  symbol  of  the  hopes  for  more  compre- 
hensive and  complicated  changes  in  Fedei-al  regulatory  schemes.  If 
fair  trade  repeal  is  not  successful,  I  see  little  hope  for  success  in  dealing 
with  the  infinitely  more  difficult  problems  of  economic  regulatory 
reform. 
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I  suppose  that  rationale  would  also  appl}'  to  another  legislative 
effort  in  Avhich  the  Antitrust  Division  has  been  heavily  involved, 
reform  of  the  Robinson-Patman  Act.  This  legislation,  passed  in  the 
1930's,  was  meant  to  protect  small  retailers  from  the  competitive 
advantage  of  larger  enterprises  which  were  able  to  use  their  greater 
bargaining  power  to  exact  noncost  justified  discounts  from  suppliers. 
The  act  also  extended  earlier  Clayton  Act  prohibitions  against  price 
cutting  in  one  area  by  a  seller  who  sold  his  product  in  several  parts  of 
the  countrv,  a  provision  intended  to  prevent  predatory-  price  cuts  in 
one  locality  which  could  be  subsidized  by  sales  elsewhere. 

Unfortunately,  the  Robison-Patman  Act,  while  no  doubt  preventing 
tlie  demise  of  some  businesses  in  the  short  run,  in  many  cases  has 
hurt  both  the  consumer  and  those  it  has  supposed  to  preserve — the 
small  entrepreneiu'. 

It  has  done  this  bv  reinforcing  oligopoly  pricing,  b}^  making  entry 
against  those  with  entrenched  market  positions  more  difficult,  and  by 
preventing  businesses,  small  as  well  as  large,  from  tailoring  their 
pricing  structure  to  reflect  the  demands  of  the  market  in  which  they 
do  business. 

Indeed,  the  Robinson-Patman  Act  in  some  instances  have  actually 
enhanced  the  position  of  large  corporations  b}^  encouraging  vertical 
integration  and  the  use  of  private  brands. 

On  balance,  we  believe  that  supposed  benefits  of  the  Robinson- 
Patman  Act  have  not  justified  the  continuation  of  that  statute's 
restrictions  on  entrepreneurial  freedom  in  their  present  form. 

The  Robinson-Patman  Act  was  based  on  a  highly  erroneous  assump- 
tion about  the  process  by  which  businesses  set  their  prices.  The  act 
establishes  a  presumption  that  in  the  ideal  world  all  prices  for  the 
same  commodity  would  be  identical,  and  that  any  difference  in  price 
is  unfair,  and  thus  should  be  unlawful,  unless  the  seller  can  prove  that 
the  variation  reflects  a  difference  in  costs. 

Of  course,  in  the  real  world,  a  seller's  costs  are  just  the  starting 
point  for  the  selling  price  to  a  customer.  Since  many  costs  represent 
overhead  or  other  fixed  or  joint  charges  that  do  not  vary  du-ectly  with 
output,  in  a  freely  competitive  situation,  the  seller  has  much  flexibility 
in  adjusting  his  prices  so  as  to  be  able  to  make  a  sale  to  a  particular 
customer  if  he  can  make  a  profit  on  that  sale. 

Unfortunately,  the  act  promotes  pricing  inflexibility  by  attempting 
to  impose  a  cost  plus  mentality  and  establishing  uniform  profit  margins 
as  the  norm. 

While  any  statute  that  discourages  lower  prices  hurts  the  consumer, 
the  pricing  inflexibilities  of  the  Robinson-Patman  Act  hurt  busmess, 
including  small  business,  in  at  least  four  ways. 

First:  The  act  prevents  businesses  from  maximizing  their  sales  by 
preventing  them  from  engaging  in  price  competition  for  the  resale 
customers  of  another  firm. 

For  example,  if  a  small  businessman  who  is  a  manufacturer  or 
wholesaler  wishes  to  compete  for  the  existing  resale  customers  of  a 
large  corporation,  under  the  meeting  competition  defense,  he  can  only 
match,  but  not  beat  the  price  of  the  corporation  unless  he  offers  the 
same  price  to  his  existing  customers  if  they  compete  in  the  resale 
trade  with  the  prospective  customer. 
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Since  the  small  businessman  may  not  be  able  to  afford  to  cut  his 
prices  across  the  board,  he  may  not  be  able  to  successfully  compete 
with  his  big  business  rival  because  he  must  be  able  to  offer  a  price 
concession  to  overcome  the  established  business's  reputation. 

Second :  A  companj^  doing  business  in  one  region  may  be  prohibited 
by  the  act  from  offering  promotional  prices  in  a  new  area,  because 
the  existing  sellers  in  that  area  ma}^  complain  that  the  promotional 
prices  are  discriminatory  if  charged  only  in  the  market  the  company 
seeks  to  enter. 

Again,  since  promotional  prices  are  usually  a  necessity  in  entering 
a  new  market,  particularly  in  the  case  of  consumer  goods,  the  entry 
attempt  may  not  be  made. 

In  such  a  case,  the  consumers  in  that  area  will  be  denied  the  lower 
prices  and  competitive  vigor  of  the  new  entrant,  and  the  potential 
new  entrant,  often  a  small  business,  is  foreclosed  from  an  attractive 
business  opportunity. 

Third:  The  act  reinforces  the  oligopoly  pricing.  In  many  industries 
where  there  are  few  sellers,  prices  may  be  above  theh  competitive 
levels. 

It  is  possible  but  not  probably  to  see  dramatic  price  reductions 
across  the  board,  since  all  know  it  not  to  be  in  their  joint  interest. 

What  is  probable  is  that  valued  customers,  not  necessarily  the 
biggest  buyer,  who  were  knowledgeable  about  the  market  would 
individually  seek  out  price  concessions. 

Through  the  use  of  hard  bargaining,  such  a  customer,  in  a  non- 
regulated  environment,  might  be  able  to  get  a  price  much  closer  to 
the  competitive  level.  This  cheating  on  price  tends  to  weaken  the 
oligopolistic  structure,  and  once  it  is  weak  enough,  competitive 
pressures  from  other  customers  could  cause  general  price  declines 
away  from  the  previous  noncompetitive  levels. 

Rather  than  giving  an  advantage  to  larger  buyers,  such  piecemeal 
unraveling  of  an  oligopolistic  pricing  structure  would  benefit  all 
buyers,  not  to  mention  the  public,  b}^  reducing  their  costs  and  per- 
mitting them  to  lower  their  prices  and  increase  sales. 

But,  of  course,  the  Robinson-Patman  Act  forbids  such  a  chain  of 
events.  By  mandating  that  price  decreases  be  an  all  or  nothing  affair, 
the  statute  guarantees  that  the  oligopolist's  response  will  be  the  latter. 
In  the  event  of  proposed  new  legislation,  it  should  not  be  surprising 
to  see,  not  small  business,  but  representatives  of  some  of  this  country's 
larger  corporations  opposing  changes.  When  customers  ask  for  lower 
prices,  it  is  nice  to  have  the  excuse  that  the  Robmson-Patman  Act 
makes  it  illegal. 

Finally:  Robinson-Patman  is  just  one  more  of  those  Government 
gimmicks  that  unnecessarily  make  it  more  expensive  and  more  difficult 
to  be  a  small  businessman.  The  presence  of  the  act,  backed  up  by  the 
threat  of  treble  damage  suits  or  Federal  Trade  Commission  enforce- 
ment proceedings  for  its  violation,  means  that  businesses  must  seek 
frequent,  and  often  costly,  legal  advice  before  they  change  their 
pricing  practices. 

All  too  often,  the  ultimate  pricing  strategy  must  be  decided  hy 
attorneys  and  not  those  with  marketing  expertise.  Furthermore,  once 
the  FTC  has  entered  a  decree  enforcing  the  act,  the  parties  to  the 
decree  may  have  to  get  the  Commission's  approval  before  engaging 
in  certain  price  changes. 
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As  President  Ford  said  in  his  speech  to  the  National  Federation  of 
Independent  Business,  "Small  business  must  be  released  from  the 
shackles  of  Federal  red  tape."  Tliis  seems  especially  true  if  that  red 
tape  as  Robinson-Patman  is  also  affirmatively  anticompetitive. 

In  addition  to  these  direct  costs,  Robinson-Patman,  instead  of 
limiting  the  market  power  of  large  corporations  may  actually  lead  to 
its  enhancement.  A  major  reason  why  large  firms  are  able  to  negotiate 
discounts  is  that  they  can  make  a  credible  argument  to  their  suppliers 
that  if  such  price  reductions  are  not  made,  they  will  verticalh'  inte- 
grate and  produce  or  distribute  the  product  on  their  own. 

Since  the  act  prohibits  such  discoimts,  large  chains  have  an  incen- 
tive to  integrate,  and,  indeed,  man}'  large  enterprises  have  done  so. 

It  is  quite  conceivable  that  in  some  cases,  these  larger  businesses 
would  have  found  it  cheaper  to  buy  from  the  seller  and  not  integrate, 
but  the  act  prevented  the  seller  from  offering  a  discount  substantial 
enough  to  make  continued  purchases  from  the  supplier  preferable  to 
integration. 

Of  course,  once  integration  occurs  and  the  large  firm  no  longer  makes 
its  purchases  from  their  supplier,  the  supplier  must  shift  all  its  over- 
head and  fixed  costs  onto  the  remaining  small  firms  doing  business  with 
it,  and  raise  its  price  to  them. 

It  is  not  clear  to  me  at  least  how  much  a  circumstance  leaves  the 
small  firms  in  a  better  position  than  if  the  supplier  had  been  able  to 
grant  a  discount  to  the  large  firm. 

Similarly,  Robinson-Patman  clearly  encourages  the  existence  of 
private  brands.  While  such  brands  must  be  available  to  all  comers  on 
proportional  terms — unless  the  private  label  product  meets  different 
specifications  than  the  branded  goods — smaller  businesses  may  not 
find  it  practical  to  take  advantage  of  such  an  offer.  To  the  extent  that 
the  act  encourages  the  use  of  private  labels,  again,  I  do  not  see  how  it 
has  helped  small  business. 

Finally,  the  act  may  operate  to  directly  injure  small  businesses  in 
ways  that  are  not  readily  apparent.  I  will  offer  two  such  examples. 

Under  the  act,  manufacturers  may  grant  so-called  functional  dis- 
counts to  enterprises  at  differing  levels  in  the  distribution  chain.  Since 
wholesalers,  for  example,  are  not  in  direct  competition  with  retailers, 
price  concessions  granted  to  the  w^holesalers  for  the  functions  they 
perform  do  not  violate  the  act. 

In  California,  a  group  of  automotive  parts  jobbers  decided  that  if 
they  formed  a  cooperative,  they  could  perform  the  wholesalers'  func- 
tions at  lower  cost  to  them  than  by  dealing  through  the  wholesalers. 
According  to  the  FTC,  though,  any  discount  granted  to  the  jobber's 
cooperative  would  be  treated  as  paid  to  the  jobbers  individually,  and 
thus  subject  to  a  Robinson-Patman  challenge  by  competing  jobbers 
who  were  not  members  of  the  co-op.  After  much  legal  wTangling,  the 
FTC  ruled  that  the  cooperative  was  not  entitled  to  receive  the  discount 
which  could  lawfidly  be  given  to  the  wholesalers. 

In  another  instance,  a  major  oil  company  found  that  one  of  its 
dealers  was  engaged  in  a  price  war  with  a  nearby  station  of  a  competing 
brand.  In  order  to  help  the  station  stay  in  business,  the  oil  company 
offered  the  threatened  dealer  special  price  discounts  to  help  it  meet  its 
competition. 
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The  Supreme  Court,  however,  upheld  an  FTC  finding  that  the 
special  assistance  to  the  endangered  small  dealer  discriminated  against 
other  dealers  of  the  same  brand  and  that  the  meeting  competition 
defense  was  onl}^  available  to  meet  challenges  from  the  oil  company's 
o^^^l  competitors  and  not  those  of  its  customers. 

Hopefully,  gasoline  dealers  caught  in  subseouent  price  wars,  have 
survived  their  encounters  with  the  Robinson-Patman  Act. 

Thus,  I  think  it  is  clear,  at  the  ver}^  least,  Robinson-Patman  is  a 
two-edged  sword.  Many  small  businessmen  believe  it  is  helpful  to 
them;  I  am  convinced  that  it  frequently  hurts. 

The  hard  truth  is  that  the  protectionist  aspects  of  the  act  are  both 
unwarranted  and  futile  for  the  same  reason:  Businesses  of  any  kind 
do  not  stay  in  business  over  the  long  run  unless  they  provide  goods 
and  services  at  a  price  the  public  is  willing  to  pay. 

If  the  public  believes  it  can  be  better  served  by  large  organizations, 
tliese  will  prosper.  If  the  public  prefers  the  more  personalized  service 
that  a  smaller  firm  can  provide,  then  those  too  will  remain  viable. 

Jf  a  business  serves  the  needs  of  the  marketplace,  no  restriction  on 
competition  is  necessary  to  insure  its  success;  if  it  does  not,  then  no 
restriction  on  competition  will  successfully  preserve  it  in  the  long  run. 

In  addition  to  litigation,  and  regulatory  and  legislation  efforts,  all 
of  which  impact  on  small  business,  on  occasion,  the  division  does 
furnish  direct  assistance  on  small  business  problems. 

When  small  businessmen  complain  to  us  of  certain  business  practices, 
the  division  is  sometimes  able  to  assist  them  through  informal  con- 
sultation with  the  parties  to  a  dispute.  It  may  be  that  even  though 
indications  of  possible  technical  antitrust  violations  exist,  the  impact 
on  interstate  commerce  is  such  that  it  does  not  justify  our  use  of  a 
large  amount  of  resources. 

Thus,  working  out  the  dispute  without  litigation  becomes  highly 
desirable. 

In  addition,  there  are  cases  in  which  the  difficulty  arises  not  so  much 
from  a  possible  antitrust  violation,  as  from  a  mere  lack  of  considera- 
tion by  a  large  firm  with  whom  the  small  businessman  must  deal. 

Sometimes,  there  are  simply  communication  problems. 

Thus,  there  are  times  in  which  we  ma}^  be  able  to  persuade  the 
large  businesses  to  give  consideration  to  the  small  businessman's 
problems  and  change  its  pohcy,  even,  to  accommodate  his  needs. 

Mr.  Chairman,  I  will  be  happy  to  answer  any  questions  you  might 
have. 

Mr.  HuxGATE.  Thank  3^ou,  Mr.  Sims. 

As  I  mentioned  earlier,  the  House  goes  in  at  11  o'clock.  We  will 
proceed  under  the  5-minute  rule. 

Mr.  Bedell? 

Mr.  Bedell.  I  must  confess  I  get  terribly  upset  with  some  of  these 
statements,  and  maybe  it  is  because  of  some  prejudices  I  have;  but 
your  last   statement   here   says, 

If  the  public  believes  it  can  be  better  served  by  large  organizations,  these 
will  prosper.  If  the  public  prefers  a  more  personalized  service  that  a  smaller  firm 
can  provide,  then  these  too  will  remain  viable.  If  a  business  .serves  the  needs  of 
the  marketplace,  no  restriction  on  competition  is  necessary  to  insure  its  success. 
If  it  does  not,  no  restriction  on  competition  will  successfully  preserve  it  in  the 
long  run. 
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The  concern  I  have  is  tliat  we  have  pohcies  within  our  Government 
and  within  our  society  which  are  very  beneficial  to  big  business,  and 
big  business  develops  more  and  more  power.  So,  we  see  them  having 
great  advantages  over  small  business,  and  we  see  in  our  society  a 
movement  in  that  direction.  And  I  think  part  of  the  problem  is  that 
the  public  has  been  sold,  as  exactly  what  you  are  saying  here,  that 
indeed  big  business  is  going  to  prosper  if  it  serves  the  needs  and  small 
business  is  going  to  prosper  if  it  serves  the  needs.  And  the  fact  of  the 
matter  is  that  big  business  pays  lower  taxes  than  small  business,  and 
big  business  borrows  money  at  lower  interest  rates  than  small  busi- 
ness. Big  business  has  marketing  advantages  that  small  business  does 
not  have.  And  unless  we  recognize  those  things,  I  just  think  we  are 
in  a  terribly  difficult  situation  in  our  whole  economy,  and  that  we 
are  going  to  move  towards  more  and  more  and  more  big  business. 

And  I  guess  the  question  I  would  have  to  you  is  that  some  of  the 
things  we  see  specifically  happening  right  now,  are  for  example,  in 
oil.  We  see  the  big  oil  companies  taking  over  more  and  more  and 
more  of  the  independent  oil  operations  in  terms  of  gasoline  stations. 
We  see  this  integration  taking  place — at  least  it  is  very  obvious  to 
me— and  it  appears  to  me  that  in  oil  we  do  have  a  violation  of  inter- 
state— of  antitrust  laws  in  terms  of  the  way  oil  is  priced.  In  effect, 
Exxon  oil  pricing  is  determined  by  a  foreign  cartel  in  which  there  is 
price  fixing.  And  my  ciuestion,  really,  to  you  specifically  is,  your  or- 
ganization— is  your  organization  involved  in  any  way — in  investi- 
gation, first  of  all,  of  the  recent  increase  in  the  price  of  gasoline 
by  the  major  oil  companies?  And  second,  to  see  whether  there  is  any 
possible  antitrust  action  which  would  be  applicable  to  the  general  oil 
industry  as  we  see  the  price  being  set  b}'  a  foreign  cartel? 

Mr.  Sims.  Let  me  answer  that  in  about  three  segments. 

As  you  know,  there  is  pending  litigation  now  before  the  Federal 
Trade  Commission  which  deals  with  eight  of  the  large  companies — a 
rather  broad   structurally  oriented  litigation. 

Because  of  that  litigation,  the  division  is  not  undertaking  significant 
investigatory  activities  on  the  domestic  level,  at  least  to  the  extent 
that  the}^  relate  to  the  FTC  activities.  That  is  the  FTC's  operation; 
we  are  staying  out  of  that.  We  have  been  undertaking  a  number  of 
investigations,  one  of  which  is  continuing  now  in  Baltimore,  involving 
allegations  of  gasoline  price  fixing;  one  of  which  just  finished  in 
Los  Angeles  a  short  while  ago,  involving  allegations  of  gasoline  price 
fixing.  But  largeh',  the  domestic  activities  of  the  oil  industry  are  the 
primary  responsibility,  at  this  time,  of  the  Federal  Trade  Commission. 

We  do  have  jurisdiction  over,  and  are  investigating  and  have  been 
for  some  time,  international  oil  problems,  including  the  activities 
of  the  oil  cartel  and  the  various  ramifications  of  the  arrangements 
which  exist  between  the  OPEC  countries  and  the  multinational  oil 
companies.  That  activity  has  been  going  on  under  the  auspices  of  our 
energy  unit  for  a  period  of  months  now,  and  is  progressing. 

So,  the  division  of  labor,  so  to  speak,  between  the  FTC  and  us  is 
basically  domestic — FTC — international — Antitrust  Division — at  this 
time. 

Mr.  HuNGATE.  That  exhausts  the  time  for  the  moment. 

Let  me  see  if  I  understood  your  answer.  I  have  marked  the  various 
sections  that  Mr.  Bedell  asked  you  about.  I  am  not  sure  I  understand 
the  answer. 
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Do  you  not  think  that  is  somewhat  of  a  Pollyanna  statement  there? 
As  I  understood  his  question,  as  I  sort  of  understand  it  myself,  that 
if  people  like  the  big  companies  they  will  be  good  and  succeed,  and 
if  they  like  the  vsmall  companies — when  3'ou  learn  to  plaA^  the  piano, 
you  start,  Ever}-  Good  Boy  Does  Fine;  you  learn  one  clef  that  way 
-and  then.  Good  Boys  Do  Fine  Always.  And  it  took  me  2  years  in  the 
Army  to  find  out  that  is  not  true.  And  that  statement  seems  to 
reassert  its  truth. 

Do  you  not  think  that  is  a  little  optimistic,  a  little  gilded? 

Mr.  Sims.  Mr.  Chairman,  there  have  been  occasions  on  which  the 
Antitrust  Division  and  representatives  thereof  have  been  accused  of 
being  Polly anna-ish,  and  I  suppose  I  must  plead  guilty  to  that,  at 
least  in  part. 

Mr.  HuNGATE.  We  will  accept  that. 

Mr.  Sims.  But,  seriously,  I  think ■ 

yir.  Hung  ATE.  I  am  serious. 

Mr.  Sims.  We  believe  quite  strongl}''  that  small  businesses  have 
advantages  over  large  businesses  in  many  wa3^s.  It  is  clear  that  the 
other  side  of  the  coin  exists,  but  vsmall  businesses  have  the  ability  to 
deliver  much  more  personalized  service,  to  react  more  quickly  to 
changes  in  market  conditions,  in  a  variety  of  ways  to  serve  needs  that 
large  businesses  have  great  difficulty  serving.  And  the  existence  of 
i5mall  businesses  today  in  this  country,  totalling  somewhere  around 
50  percent  of  the  total  businesses  in  the  countr}-,  is  evidence  that 
small  businesses  can  exist  and  can  provide  services. 

Mr.  HuNGATE.  I  am  impinging  on  the  other  members'  time. 

Mr.  McCollister,  please.  . 

Mr.  McCollister.  Mr.  Sims,  do  I  understand  that  it  is  the  Depart- 
ment of  Justice  which  has  jurisdiction  over  the  possible  anticompeti- 
tive effects  of  Government  regulatory  agencies? 

What  is  the  relationship? 

Air.  Sims.  Jurisdiction  is  probably  the  wTong  word,  Congressman. 
W^e  have,  for  a  number  of  3^ears,  been  quite  active  in  appearing  before 
A^arious  regulatorv  agencies  and  advocating  competitive  policy  in  the 
consideration  of  competition  polic}^  in  their  activities. 

Mr.  McCollister.  What  is  your  authority  in  the  Department  of 
Justice  to  deal  with  regulatorv  aspects  of  other  governmental  agencies 
in  their  formulation  of  possible  anticompetitive  practices? 

Mr.  Sims.  We  have  the  authorit}^,  as  I  indicated,  to  appear  before 
regulatory  agencies  and  advocate  particular  views,  those  views  gener- 
ally being  the  promotion  of  competition  policj^  to  the  extent  consistent 
with  the  regulatory  scheme. 

Mr.  McCollister.  W^hat  has  been  your  experience  with  the  weight 
of  those  views? 

Mr.  Sims.  To  a  certain  extent,  it  has  been  mixed,  but  on  balance  I 
think  our  experience  has  been  very  well — better  with  some  agencies 
Mian  with  others. 

Mr.  AIcCoLLiSTER.  All  right. 

We  had  a  problem  before  this  subcommittee  last  year- — the  sub- 
committee on  which  the  gentleman  from  Missouri  and  I  served  last 
3'ear  in  the  93d  Congress — a  problem  relating  to  the  requirements  of 
the  Clean  Air  Act  and  its  direction  to  the  Environmental  Protection 
Agency  to  provide  for  a  warranty  that  automobile  emissions  systems 
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will  be  effective  for  50,000  miles  or  5  years.  There  has  been  devised  by 
law  a  series  of  three  warranties:  a  design  warranty,  a  production  war- 
ranty and  a  performance  warranty.  The  efficacy  of  the  performance 
warranty  awaits  the  EPA's  development  of  an  emissions  test  which 
will  show  whether  or  not  the  automobile  is  performing  as  it  is  war- 
ranted. Automobile  franchise  dealers  perform  about  20  percent  of  the 
service  work  in  connection  with  automobiles,  'j'he  other  SO  percent  is 
performed  by  independent  parts  manufacturers,  the  independent 
service  garage  or  service  station  in  some  instances.  Now,  if  the  per- 
formance warranty  is  made  effective  by  the  development  of  an  emis- 
sions test,  it  means  that  the  manufacturer  of  the  automobile  who  has 
assembled  these  parts  that  make  up  the  emissions  control  system  must 
warrant  its  5-year  or  50,000-mile  performance.  The  automobile  manu- 
facturer then  builds  into  his  price  of  the  automobile  an  amount 
designed  to  pay  the  cost  of  that  service  and  replacement  of  parts 
where  necessary. 

Thus,  it  seems  obvious  that  the  minute  the  performance  warranty 
becomes  effective,  all  consumers  are  going  to  have  to  take  their  auto- 
mobile back  to  the  franchise  dealer  to  have  service  performed — not 
only  service  that  is  directly  related  to  those  components  of  the  emis- 
sions control  system,  but  also,  because  of  the  possible  effect  of  spark 
plugs,  motor  oils,  some  430  different  parts  where  the  automobile 
dealer  will  require,  in  order  to  make  the  warranty  effective,  that  they 
be  parts  provided  by  the  automobile  manufacturer.  The  anticompeti- 
tive effect  on  the  independent  service  location  is  going  to  be  disastrous. 

We  are  trying  somewhat  ineffectively,  I  fear,  to  persuade  the  Sub- 
committee on  Health  and  the  Environment  of  Interstate  and  Foreign 
Commerce,  which  is  working  on  modifications  of  the  Clean  Air  Act,  to 
modify  that  performance  warranty  so  as  to  not  put  all  these  inde- 
pendent parts  manufacturers  and  independent  service  locations  out  of 
business. 

Now,  my  question  to  you  is,  is  the  Department  of  Justice  aware  of 
these  anticompetitive  possibilities,  and  has  the  Department  of  Justice 
done  anything  with  the  Environmental  Protection  Agency  to  \n-ge 
their  modification  of  rule  or  regulation  to  lessen  the  anticompetitive 
effects? 

Mr.  Sims.  We  certainly  are  aware  of  the  existence  of  the  warranty 
proposals  and  plans.  As  a  matter  of  fact.  Deputy  Assistant  Attorney 
General  Bruce  Wilson  testified  last  year,  and  it  may  well  have  been 
before  the  predecessor  committee  of  this  subcommittee,  on  that  very 
subject.  And  we  have  been  in  contact  with  EPA  over  the  last  year  or 
year  and  a  half  at  various  time,  talking  with  them  and  consulting  with 
them  about  the  competitive  effects. 

Mr.  McCoLLiSTER.  Have  you  done  this  in  any  such  fashion  where 
that  correspondence  or  the  evidence  of  those  contacts  with  EPA  would 
be  available  to  this  subcommittee? 

Mr.  Sims.  Mr.  McCollister,  I  simply  do  not  know  the  answer  to  that 
question,  but  I  will  be  happy  to  find  out,  and  if  it  is,  if  we  can  make  it 
available,  I  will  be  more  than  happy  to  make  it  available  to  you. 

Mr.  HuNGATE.  Will  the  gentleman  yield  just  a  moment? 

Mr.  McCollister.  Yes. 

Mr,  HuNGATE.  What  were  those  limits  in  miles  and  months? 
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Mr.  McCoLLiSTER.  12,000 — well,  what  this  subcommittee's  report 
recommended  was  the  performance  warranty  be  modified  to  12,000 
miles  and  12  months. 

Mr.  HuNGATE.  But  the  present 

Mr.  McCoLLiSTER.  50,000  miles;  5  years. 

Mr.  HuNGATE.  50,000  miles;  5  years.  So  you  start  right  there.  And  I 
think  it  is  conceded  across  the  board  that  they  cannot  do  that.  The 
state  of  the  art  does  not  really  permit  that  yon  guarantee  this.  They  do 
not  know  yet  how  to  make  one  that  works  5  years,  for  50,000  miles. 
It  is  an  arbitrary 

Mr.  McCoLLisTER.  Well,  I  would  point  out  that  we  are  not  arguing,, 
as  far  as  the  design  warranty  and  as  far  as  the  production  warranty  is 
concerned,  about  the  validity  of  5  years,  50,000  miles.  The  difference 
is  that  on  the  design  and  production  warranties,  those  warranties  are 
made  effective  by  recall,  a  somewhat  larger  number  of  failures; 
whereas  on  the  performance  warranty  the  failure  of  a  single  automo- 
bile's component  parts — or  more  importantl}^,  the  fear  of  it — is  going 
to  force  everybody  to  go  back  to  the  franchise  dealer. 

Mr.  HuNGATE.  If  the  gentleman  will  yield,  I  tlunk  I  follow  that, 
but  the  position  I  still  hold,  I  think,  is  that  on  our  emissions  control, 
there  is  a  chain,  they  call  this  the  emissions  chain  or  something,  they 
have  a  name  for  it,  these  various  parts  that  are  supposed  to  keep  the 
emissions  pollution  dowm.  I  think  the  evidence  we  had  is  prett}^ 
general  that  nobody  can  really  build  one  that  will  not  have  to  have 
some  of  the  parts  or  some  work  done  to  the  parts  in  a  period  of  either 
5  3^ears  or  50,000  miles,  so  then  you  cannot  blame,  really,  the  manu- 
facturer that  much.  He  has  got  to  stand  behind  those  parts  for  a  longer 
period  than  they  are  going  to  last,  and  if  he  is  going  to  stand  behind 
them,  he  v/ould  like  to  know  how  they  are  installed.  He  does  not  want 
them  under  a  shade  tree  or  some  inferior  part  affecting  the  chain,  so 
naturally  in  his  warranty  he  starts  writing  it  in  such  a  way  that  you 
had  better  go  back  to  the  franchise  dealer  or  you  are  going  to  void 
3-our  warranty,   and  you  can  even  understand  why  he  does  that. 

But  what  that  really  does  to  the  independent  people,  you  could 
take — he  goes  back  there  and  then  the  independent  parts  manufacturer 
who  may  make  the  same  part  for  the  auto  company  under  another 
name — that  sometimes  happens — but  you  could  not  use  his  part. 
You  could  not  even  use  his  part  when  it  was  superior. 

We  had  ]:)eople  from  California  testify.  The}^  think  cars  can  be  built 
better,  so  they  make  things  that  are  better  than  in  other  cars.  They 
cannot  use  those  parts.  And  then  you  go  to  a  mechanic  that  worked 
20  3^ears  for  the  franchise  dealer.  He  quit  last  week,  but  3^ou  could 
not  go  to  him,  or  you  would  not,  without  endangering  your  reputation. 
This  is,  I  think,  the  whole  problem  that  Mr.  McCollister  is  referring 
to. 

Mr.  Sims.  Mr.  Chairman,  if  I  could  comment  on  that.  That  seems 
to  me  a  very  good  example  of  the  kinds  of  accommodation  problems 
that  we  try  to  deal  with  with  regulatory  agencies,  generalh"  with  the 
independent  agencies,  but  on  occasion  with  executive  department 
agencies  as  well.  What  you  have  got  is  a  legislative  mandate  to  get 
clean  air,  aud  there  is  a  variety  of  ways  that  you  might  do  that,  some 
of  which  might  be  superior  to  others,  some  of  which  are  ranked  basically 
on  the  same  level,  but  all  of  which  might  have  very  different  competi- 
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tive  consequences.  And  what  we  general!}^  tr}^  to  do,  and  we  ha,ve 
(lone,  at  least  to  some  extent,  and  I  am  just  not  familiar  enough  with 
it  to  tell  you  exactly  what  we  have  done  with  EPA  on  this  one,  is  to 
try  to  point  out  the  different  competitive  consequences  of  particular 
operations  and  try  to  have  the  agency  take  into  the  balance.  If  there 
is  a  significant  competitive  disadvantage  to  going  one  way  which  is 
only  rnarginally  superior  in  reaching  the  regulatory  goal,  perhaps  you 
ought  to  go  the  way  that  is  marginally  inferior  but  does  not  have  the 
significant  competitive  disadvantages. 

\[r.  HuxGATE.  Do  you,  in  cases  like  that,  suggest  legislation,  or  do 
you  know  if  you  have? 

Mr.  Sims.  At  times  we  have  suggested  legislation.  We  have  not  in 
this  particular  area. 

Mr.  McCoLLisTER.  It  may  well  be  that  some  or  most  of  the  problem 
has  to  be  corrected  by  legislation,  and  it  is  for  that  reason  that  I  have 
introduced  an  amendment  to  it  that  is  being  considered,  but  the  prob- 
lem is  worse  than  our  chairman  has  suggested,  because  there  is  no  diffi- 
culty as  far  as  part  durability  is  concerned.  None  of  the  independent 
parts  manufacturers  are  concerned  about  their  parts  being  nondurable. 
The  difficulty  comes  in  a  number  of  ways,  but  one  way  in  particular  is 
that  there  are  so  many  things  the  EPA  now  sa3^s  affect  the  whole  sys- 
tem— ^more  than  400  parts,  now — ^rather  than  the  basic  idea,  which 
began  with  a  very  few  parts.  We  are  talking  about  such  items  that  need 
normally  to  be  replaced,  like  motor  oil,  spark  plugs.  They  have  broad- 
ened the  definition  of  it  to  include  such  things  a  the  air  conditioning 
system,  the  power  brakes,  the  power  steering.  And  as  the  EPA  broad- 
ens it,  not  the  law,  as  the  EPA  broadens  the  interpretation  of  it,  it 
reaches  more  and  more  into  the  whole  after  market  industry  which 
provides  competition,  which  provides  alternatives,  and  which  in  many 
f-ases  provides  better  parts,  that  the  anticompetitive  effects  of  this  are 
horrendous. 

It  is  even  suggested  by  one  of  the  automobile  manufacturers  that 
their  way  out  of  this  is  to  franchise  independent  service  stations,  much 
as  a  McDonald's  hamburger  chain,  to  provide  the  warranty  service 
using  the  part  number  or  product  of  the  automobile  manufacturer. 
And  it  is  going  to  have  an  effect  awaiting  the  triggering  of  the  emissions 
control  test.  I  do  not  think  there  are  ver}'  many  people  in  the  country 
who  now  understand  its  full  impact. 

Since  the  chairman  reminds  me  that  his  and  my  use  of  my  time  has 
expired,  I  want  some  action  by  the  Justice  Department  with  the  EPA, 
to  whatever  extent  that  interrelationship  permits,  to  acquaint  the 
EPA  with  the  consequences,  the  anticompetitive  consequences  of  what 
is  about  to  confront  the  American  automobile  owner. 

Mr.  Sims.  As  I  indicated,  we  have  dealt  in  the  past  with  that.  I  am 
quite  sure  we  \nll  deal  with  it  more.  And  when  I  go  back,  I  will  try  to 
inform  myself  a  little  bit  more  exactly  how  we  stand  on  that. 

Mr.  McCoLLisTER.  Mr.  Sims,  that  is  not  enough.  I  ask  that  you 
communicate  with  this  subcommittee  to  tell  us  more  precisely  what 
you  are  going  to  do  about  it  and  to  keep  us  informed  as  to  that  con- 
tinuing dialog  ^\-ith  EPA. 

Mr.  Sims.  Mr.  McCollister,  I  will  do  that  to  the  extent  possible. 

Mr.  HuNGATE.  What  would  be  a  reasonable  time — 30  days? 

Mr.  McCollister.  Let  Mr.  Sims  decide. 
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Mr.  HuxGATE.  Is  that  reasonable?  Why  do  we  not  say  on  or 
before 

Mr.  McCoLLisTER.  Let  us  say  September  15. 

Mr.  HuNGATE.  That  is  more  than  enough  time. 

Mr.  Sums.  That  is  fine. 

Mr.  McCoLLiSTER.  Mr.  Sims,  there  is  available  a  subcommittee 
report  on  the  subject  that  makes  recommendations,  discusses  the 
problem,  that  I  would  urge  your  use,  to  save  a  little  time,  on  what 
the  nature  of  the  problem  is. 

Mr.  HuNGATE.  Mr.  Ward,  who  is  our  counsel  at  this  hearing — he 
is  back  there  with  the  pi]3e — he  is  in  the  room,  and  I  will  be  glad  to 
have  him^ — if  you  want  to  contact  him,  make  any  information  or 
help  available. 

Ml'.  Fithian,  please. 

Mr.  Fithian.  Thank  you,  Mr.  Chairman. 

First:  Just  a  general  question,  Mr.  Sims.  Some  of  us  have  the  gen- 
eral impression  that  over  the  last  decade  or  so,  perhaps  the  past  15 
or  20  years,  that  the  Justice  Department,  and  your  particular  shop 
has  been  less  than  active,  in  comparison  to  the  historical  perform- 
ances of  the  Antitrust  Division,  and  that  only  recently,  say  in  the 
last  10  or  15  months,  there  is  a  kind  of  a  rebirth  or  renewed  activity. 
I  see  nothing  in  your  report  indicating  any  statistical  analj-sis  on 
what  you  are  doing.  Could  you  supply  us,  just  rather  quickly,  a 
thumbnail  sketch  of  that? 

Mr.  Sims.  I  will  be  more  than  happy  to,  and  I  will  be  happy  to 
provide  more  precise  figures  to  the  subcommittee.  I  think  it  is  perhaps 
a  little  misleading  to  just  look  at  the  numbers.  But  just  looking  at  the 
numbers  right  now,  the  amount  of  litigation  that  the  Division  has 
been  engaged  in,  in  terms  of  the  number  of  cases  filed,  number  of 
cases  settled,  that  sort  of  thing,  the  Division  has  not  changed  dra- 
matically at  all  in  the  past  15  years.  To  the  extent  it  has  changed, 
there  has  been  a  slow  trend  up  in  the  number  of  cases.  But  in  terms 
of  absolute  numbers,  there  has  been  very  little  change. 

There  has,  I  think,  been,  a  slight  difference  in  the  visibility  of  the 
actions  in  the  Antitrust  Division  in  about  the  last  5  years,  and  perhaps 
even  more  so  in  the  last  2  years.  And  a  goodly  amount  of  that  is  the 
resvdt  of  our  activities  before  regulatory  agencies  and  involving  regu- 
lated industries,  which  is  really  an  activity  which  began  on  any  scale 
at  all  in  the  late  1960s,  and  has  increased  substantially  every  year 
since  then,  until  it  now  is  a  major  activity  of  the  Department  and 
the  Division.  The  activities  that  we  have  been  involved  with  before 
regulatory  agencies  have  been  the  type  of  activities  which  have 
gotten  a  considerable  amount  of  attention  and  publicity,  which  re- 
sulted frequently  in  testimonial  appearances  dealing  with  legislation 
dealing  with  the  same  subject,  which  either  was  sparked  by  or  en- 
couraged by  our  activities,  and  have,  I  think,  probably  raised  the 
visibility  of  the  Department  to  a  little  higher  level. 

Now,  in  terms  of  most  recent  times,  the  fact  of  the  matter  is  that 
we  currently  have  pending  four  major  structural  cases,  which  are  the 
kinds  of  cases  that  the  public  at  large  understands  to  be  antitrust 
cases.  Price-fixing  cases  are  not  really  viewed  as  real  antitrust  cases. 
It^is  section  2  cases  that  are  generally  viewed  as  the  antitrust  cases. 
We  have  four  of  those  pending. 
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Mr.  FiTHiAN.  Let  me  cut  in,  because  of  the  limitations  of  time,  and 
ask  your  ])rofessional  judgment  as  to  whether  or  not  you  feel  that  your 
Department  is  adequately  staffed  to  do  the  job  that  many  of  us,  at 
least,  would  like  to  see  you  do  and  many  of  us  feel  that  3'ou  are  not 
doing. 

Mr.  Sims.  I  would  say  that  is  a  bit  of  a  difficult  question  to  answer. 
The  answer  is  no,  but  a  qualified  no.  For  a  goodly  period  of  time  up 
until  1974,  the  Department  did  not  receive  significant  increases  in 
resources  or  personnel  at  all.  In  fiscal  1975,  which,  of  course,  was  the 
1974  calendar  year,  we  received  a  substantial  increase  in  resources 
and  personnel,  in  the  neighborhood  of  about  15  percent. 

This  3^ear  we  have  asked  for,  and  the  Congress  has  granted,  to  the 
extent  that  it  has  acted,  another  relatively  substantial  increase.  We 
have  asked  for  from  the  administration,  and  now  have  pending  over 
at  the  Office  of  Management  and  Budget,  an  additional  increase  for 
fiscal  year  1976  which  would  bring  the  total  for  fiscal  1976  up  to  almost 
exactly  the  same  amount  that  we  got  in  fiscal  1975.  So  for  the  last 
2  years  we  have  been  getting  substantial  increases  in  resources  be- 
cause we  have  had  a  need  for  substantial  increases.  I  suspect  that  will 
continue  in  the  foreseeable  future. 

Mr.  FiTHiAN.  Thank  3"ou. 

I  have  two  specifics  that  I  wanted  to  explore  here,  time  permitting. 
One  has  to  do  with  the  situation  in  Indiana.  I  am  not  all  that  familiar 
with  State  law,  but  I  believe  that  we  did  away  with  the  fair  trade  law. 
We  have  had  some  very  serious  ])roblems  in  the  beverage  distribution 
system,  including  a  bombing  ^vithin  my  district  last  month,  and  some 
ver}'  significant  overtones  of  i)rice  fixings,  sort  of  a  general  agreement, 
and  even  to  the  extent  of  ]:)unishing  those  who  do  not  go  along,  as 
was  the  case  in  Winnemac,  Ind. 

I  do  not  know  whether  you  are  involved  in  that  now.  Three  Members 
of  Congress  from  the  State  have  called  for  such  an  investigation.  Are 
you  familiar  with  that? 

Mr.  Sims.  I  am  aware  of  the  situation.  I  am  generall}^  aware  of  the 
actions  and  the  various  factual  allegations  that  have  been  made.  Those 
allegations  are  currently  under  active  investigation  b}^  the  Antitrust 
Division. 

Mr.  FiTHiAN.  So  you  are  looking  into  it? 

Mr.  Sims.  We  are  definitely  looking  into  it. 

Mr.  FiTHiAN.  You  have  not  made  a  decision  as  to  whether  j^ou  will 
get  into  an  investigation? 

Mr.  Sims.  No;  it  is  under  active  investigation  at  the  present  time. 

Mr.  FiTHiAN.  Thank  you. 

Second:  I  suppose  we  are  all  plagued  with  jar-lid  letters  these  days. 
That  seems  to  be  much  more  imjjortant  in  the  second  district  of 
Indiana  than  all  the  other  issues  combined  at  this  moment. 

I  understand  that  the  FTC  is  investigating  one  possible  case  of 
collusion  in  the  availability  of  lids  and  jars  and  so  on  and  the  fact  that 
it  is  available  if  you  buy  the  whole  jar.  "^'ou  know  the  problem. 

First  of  all,  do  you  know  how  the  FTC  discovered  this,  and  is  this 
strictly  an  FTC  operation?  You  people  are  not  involved?  I  am  a  little 
unclear  as  to  just  where  the  jurisdiction  lies. 

Mr.  Sims.  Let  me,  if  I  just  might  briefly  describe  the  relationship 
between  us  and  the  FTC.  I  think  that  will  answer  your  question.  The 
FTC  and  the  Antitrust  Division  have  in  some  respects  concurrent 
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jurisdiction.  In  order  to  avoid  duplication  of  effort  and  to  make  our 
resources,  our  joint  resources,  go  as  far  as  they  can  and  to  avoid 
stumbling  over  each  other's  toes  looking  at  the  same  problem,  we  have 
a  clearance  or  a  liaison  process  between  the  Division  and  the  FTC, 
which  results,  if  optimally  used,  in  the  FTC  devoting  its  resources  to 
particular  matters  and  us  devoting  our  resources  to  other  matters. 

The  jarlid  situation,  at  least  I  believe,  has  been  cleared  to  the  FTC 
and  is  within  the  FTC's  operational  ambit  and  is  not  within  ours. 

Mr.  FiTHiAN.  Do  you  have  any  personal  specifics  in  this  as  to  how 
the  case  was  originated? 

Mr.  Sims.  I  am  sorry,  sir.  I  just  do  not  know. 

Mr.  FiTHiAN.  Will  you  check  this  out  with  the  FTC? 

Just  a  small  point.  On  page  1,  you  refer  to  a  pamphlet  that  you  put 
out.  Do  3^ou  have  the  title  of  that? 

Mr.  Sims.  I  believe  the  title  is  as  it  appears  in  the  statement. 

Mr.  FiTHiAN.  That  is  "How  the  Justice  Department  Helps  Small 
Business"? 

Mr.  Sims.  Yes;  that  is  right. 

Mr.  HuNGATE.  The  time  of  the  gentleman  has  expired. 

Mrs.  Fen  wick. 

Mrs.  Fenwick.  I  have  an  urgent  and  specific  case  referring  to  a 
minority  businessman  who  wants  to  go  into  trucking.  I  have  just 
received  this  case  today,  and  I  have  been  in  a  state  of  absolute  fury 
and  outrage.  I  do  not  know  what  the  Interstate  Commerce  Commission 
is  up  to,  and  I  would  like  to  know  to  what  extent  the  Justice  Depart- 
ment is  watching  it  for  operations  in  restraint  of  trade. 

The  case  I  refer  to  involves  a  man,  20  years  in  the  trucking  business, 
with  the  highest  recommendations  from  his  emplo3^ers.  His  employers 
have  gone  out  of  business,  and  he  wants  to  go  into  business  for  himself. 
You  ought  to  see  what  the  Interstate  Commerce  Commission  says  he 
has  to  do  just  to  set  up  a  small  business. 

Mr.  HuNGATE.  If  the  gentlelady  will  jaeld;  ma}^  we  have  a  copy 
made  so  they  may  have  a  copy  when  the  time  comes? 

Mrs.  Fenwick.  It  is  terrible. 

Mr.  HuNGATE.  I  think  that  would  help. 

Mrs.  Fenwick.  The  man  is  of  the  highest  character,  sobriet}^  and 
honesty;  he  must  pay  $350  just  to  file;  then  he  must  get  two  people 
vv^ho  are  in  the  business  to  sponsor  him — two  competing  shippers. 

Then  he  must  fill  out  these  forms  saying  exactly  what  he  is  going 
to  transport.  If  one  is  not  yet  in  business  how  can  3^ou  know  what  you 
are  going  to  be  able  to  transport? 

Would  vou  tell  me  how  this  kind  of  thing  is  allowed  in  the  United 
States? 

Mr.  Sims.  I  believe  the  only  reason  why  we  are  not  quite  as  furious 
as  you  are  is  that  we  have  seen  it  for  so  long  and  have  been  a  little 
frustrated  in  trying  to  deal  with  it.  You  camiot  stop  it  without  legisla- 
tion. Let  me  explain  why. 

The  Interstate  Commerce  Act  established  a  regulatory  scheme 
which,  after  its  various  amendments,  resulted  in  a  very  highly  eco- 
nomically regulated  industry.  You  have  to  get  approval  to  get  into  the 
business;  you  have  to  get  approval  to  conduct  vour  business  in  a 
j)ai'ticular  way;  and  you  have  to  get  approval  to  get  out  of  the  business 
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ill  some  respects.  And  you  can  do  onh'  what,  in  the  vast  majority  of 
situations,  the  Commission  has  already  previousl}'  authoiized  you  to 
do. 

Tliat  is  why  at  the  Interstate  Commerce  Connnission  todaj- — at 
least,  according  to  a  number  I  saw  recently  in  an  article  by  Secretar}- 
Simon — there  are  now  40  trillion  rates  on  file  at  the  Interstate  Com- 
merce Commission.  We  have  been  trying  ver^^  hard  for  a  number  of 
^ears  to  promote  and  to  see  the  Congress  pass  legislation  which  would 
drastically  reform  the  Interstate  Commerce  Commission  regulation  of 
surface  transportation.  The  administration  has  introduced  in  the  past 
6  years  at  least  two  bills  in  the  Congress,  neither  of  which  got  an}' 
activity  at  all. 

The  Department  of  Justice,  along  with  the  Department  of  Transpor- 
tion  and  other  executive  branch  agencies  are  currently  working  on 
another  legislative  proposal  which,  I  would  hope,  would  significantly 
reform  the  existing  regulatory  scheme,  would  create  significanth'  more 
flexibility  in  the  entr}'  and  exit  of  pricing  level,  and  would  result  in 
doing  awa}'  with  a  considerable  amount  of  the  cumbersome  procedures 
and  prior  approval  requirements  which,  now,  I  believe,  have  enormous 
adverse  economic  effects  on  the  trucking  industrA'  in  particular  and  on 
the  economy  in  general. 

We  are  concerned  about  that.  We  are  working  on  that  ver^?-  hard.  I 
would  hope  that  we  would  successfulh'  come  forward  with  a  proposal 
from  the  administration  to  reform  the  Interstate  Commerce  Commis- 
sion regulations. 

Mrs.  Fenwick.  Now,  just  a  moment.  I  do  not  think  we  have  to  wait 
for  the  admmistration.  I  would  just  like  to  introduce  a  bill  in  defense  of 
small  businessmen  myself. 

Is  there  any  model  legislation  along  these  lines? 

One  is  almost  tempted  to  say  do  away  with  it.  If  a  businessman  can 
prove  that  he  is  going  to  protect  the  interests  of  the  consumer,  if  he  has 
the  kind  of  insurance  which  will  protect  the  consumer's  goods,  and 
if  he  has  recommendations  as  to  his  honesty,  sobriety,  and  trust- 
worthiness, wlw  does  the  Government  need  more? 

'Sir.  Sims.  W^ell,  I  am  the  wrong  person  to  ask  that  Cj[uestion,  Mrs. 
Fenwick,  because  I  am  neither  a  believer  in  nor  an  advocate  for  exten- 
sive economic  regulation.  I  do  think,  however,  that  3'ou  do  have  a  very 
complicated,  very  comprehensive  regulator^'  sA^stem  which  has  existed 
for  a  number  of  years  and  which  an  enormous  number  of  people  have — 
I  hesitate  to  use  the  phrase  because  of  its  connotations,  but  I  think  it 
is  true — vested  interests.  I  am  not  trying  to  use  that  in  a  pejorative 
sense;  but  thej^  have  adjusted  their  businesses  and  structured  their 
business  activities  to  deal  with  this  regulatory  S3'stem  as  they  had  to. 

And  I  think  in  trying  to  reform  an}?-  system  as  comprehensive  and 
as  long  standing  as  that,  you  have  got  to  proceed  with  a  certain 
amount  of  caution  recognizing  that  you  are  tr3^ing  to  achieve  your 
goal  of  more  freedom,  more  flexibility,  more  economic  freedom,  with 
as  little  dislocation  as  possible. 

Mr.  Bedell.  Would  the  gentle  lad}' yield? 

You  have  indicated  you  have  been  working  on  legislation  to  accom- 
plish what  she  would  like  to  see,  and  I  would  certainly  like  to  see  the 
same  thing. 
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How  soon  do  ,you  anticipate  that  you  would  have  that  legislation  at 
least  prepared  so  that  it  would  be,  it  could  be  introduced  if  somebody 
wanted  to  introduce  it? 

Mr.  Sims.  I  cannot  answer  that  question  precisely  for  you  because 
it  is  not  just  the  Department  of  Justice  that  is  working  on  that.  There 
are  the  Transportation  Department,  the  Council  of  Economic  Ad- 
visors, Council  on  Wage  and  Price  Stability  and  a  number  of  other 
agencies. 

Mr.  HuNGATE.  That  does  not  seem  to  speed  it  up. 

Mrs.  Fenwick.  Forgive  me  for  interrupting.  It  reminds  me  of  a 
television  program  I  was  looking  at  the  other  night.  Someone  said, 
"My  son  wants  to  get  a  job  this  summer.  Where  does  he  go?"  And 
the  answer  was,  "We  have  26  agencies  to  which  he  can  apply." 

Mr.  Sims.  I  understand  the  concerns  there,  but  I  think  in  this  par- 
ticular situation  that  concern  probably  is  misplaced.  The  President  is, 
I  believe,  affirmatively  committed  to  coming  forward  with  legislation 
very  soon. 

We  already  have  pending  before  the  Congress  a  bill,  a  regulatory 
reform  bill,  dealing  with  Interstate  Commerce  Commission  regulation 
of  railroads.  We  have  a  reform  bill  dealing  with  financial  institutions. 
We  are  working  on  reform  bills  dealing  with  other  forms  of  service 
transportation,  particularly  trucking  and  with  air  transportation. 
Those  bills  have  been  in  progress  for  some  time  and  will  come  out  soon. 

Mrs.  Fenwick.  The  trucking  business  is  a  business  that  a  man  with 
a  good  reputation  and  a  decent  truck  can  get  into  and  earn  a  living. 
That  is  all  my  constituent  is  trying  to  do  and  3"et  he  is  confronted,  with 
all  these  barriers. 

Mr.  Sims.  He  should  be  able  to  get  into  it.  It  is  hard  to  get  into  now. 

Mrs.  Fenwick.  It  is  not  like  the  airline  business  where  you  need  a 
large  capital  investment  and  sophisticated  equipment.  What  we  are 
trying  to  do  here  is  help  small  businesses. 

Mr.  Si]\is.  I  understand  that,  and  especially  in  the  trucking  indus- 
tr}',  what  we  are  talking  about  in  terms  of  regulatory  reform  is  going 
to  be  of  enormous  benefit  to  small  business,  because  the  trucking 
industry  is  by  and  large  made  up  of  small  businessmen.  Reform  is 
going  to  be  of  enormous  benefit  to  them  and  I  am  very  hopeful  that 
will  come  out  ver}^  soon.  I  think  we  are  talking  about  a  period  of 
weeks,  not  a  period  of  years. 

Mr.  Bedell.  I  do  not  think  I  got  an  answer  to  m}^  question.  I 
guess  maybe  I  did  not  ask  the  proper  cpiestion.  My  question  is  when 
you  would  expect  to  have  that  legislation  ready  and  I  don't  think  I 
had  an  answer,  but  further  than  that,  I  take  it  from  your  further 
comments  that  when  3"ou  have  it  ready,  what  you  are  doing  is  jjre- 
paring  it  for  the  President  and  then  he  would  oft'er  it  to  the  Congress. 

Is  that  what  }' ou  are  saying? 

Mr.  Sims.  That  is  correct. 

Mr.  Bedell.  I  think  that  answers  J^Irs.  Fenwick's  and  my  question. 
If  we  want  to  do  anything,  we  had  better  get  bus}^  and  do  it  ourselves. 

Mr.  Sims.  I  do  believe  we  are  talking,  as  I  indicated  before,  about 
a  period  of  weeks  and  not  about  a  longer  period  than  that. 

Mr.  HuNGATE.  If  the  gentlelady  would  yield,  I  had  misunderstood 
her  earlier  answer  because  I  understood  you  to  say  that  you  had 
already  offered  in  the  previous  Congress  or  sometime  that  two  bills 
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were  put  in  on  this  jiroblem.  But  the}'  are  not  in  on  this  ])roblem 
because  they  do  not  deal  with  tlie  trucking  jiroblems  she  refers  to. 
The}^  deal  with — if  you  are  in  the  railroad  business. 
Mr.  Sims.  Let  me  clarify  that. 

In  1969,  I  believe,  the  Administration  introduced  a  regulatoiy 
reform  bill  dealing-  with  surface  transportation.  It  did  not  get  any 
activity  and  went  away.  In  1972  it  introduced  another  slightly  differ- 
ent j)iece  of  legislation. 

Mrs.  Fenwick.  May  I  have  copies  of  those? 
Mr.  Sims.  I  will  be  more  than  hai)py  to  give  you  some  of  those. 
Now  we  have  jjending  in  this  Congress  already  financial  reform  and 
rail  reform  with  air  and  motor  carriers  to  come.  This  will  be  the  third 
try  at  motor  carriers,  and  ho|)efully  this  bill  will  get  somewhat  more 
affii'mative  attention  than  the  other  bills  have  gotten. 

Mrs.  Fenwick.  Mr.  Sims,  I  generally  do  not  reveal  the  names  of 
people  who  write  me  because  I  consider  it  a  confidential  matter.  In 
mv  enthusiasm  I  allowed  this  letter,  which  mentions  my  constituent's 
name,  to  be  Xeroxed. 

Would  3'ou  be  so  kind  as  to  give  me  your  copy  so  that  the  name  will 
not  be  shown? 

Mr.  HuNGATE.  I  had  no  intention  to  embarrass  anA^body. 
As  one  who  has  been  a  witness,  when  they  ask  me  about  a  letter  I 
like  to  see  the  letter,  in  fairness. 

Mr.  Bedell.  Can  I  ask  one  short  comment  which  has  to  do  with 
Mrs.  Fenwick's  experience? 

I  have  a  small  operator  in  my  district  who  smashes  car  bodies.  He 
has  to  deliver  those  into  Chicago  and  the  ICC  will  not  permit  him  to 
haul  those  car  bodies  into  Chicago  to  the  processor. 

It  seems  to  me  it  is  pretty  clear  it  is  kind  of  unfair  to  small  business. 
Mr.  Sims.  Congressman  Bedell,  there  is  no  way  that  I  can  justify 
the  existing  regulatory  scheme  in  the  trucking  area.  I  don't  think  it 
is  wise.  I  think  it  is  highly  costly.  I  think  it  is  unfair  and  it  should 
be  reformed,  and  we  are  trjnng  very  hard  to  do  that. 
Mr.  HuNGATE.  The  gentlelady's  time  has  expired. 
Mr.  Fithian? 
Mr.  FiTHiAX.  I  have  no  further  questions. 

Mrs.  Fenwick.  I  have  another  little  dodad [General  laughter.] — 

which  interests  me.  How  do  supermarkets  offer  these  loss  leaders,  and 
various  prices  in  various  towns  when  the  Robinson-Patman  Act  is  in 
existence?  Does  it  not  apply  to  food  marketing? 

Mr.  Sims.  It  does  not  apply  to  sales  to  ultimate  users. 
Mrs.  Fenwick.  It  is  because  of  that  exemption  that  the  price  of 
chickens  could  be  lowered  several  years  ago.  The  Supreme  Court  held 
that  fresh  dressed  poultry  was  not  subject  to  ICC  regulation,  and  the 
average  rate  for  shipping  it  fell  by  33  percent. 

Mr.  Sims.  That  is  not  c^uite  the  same  thing  but  it  is  out  from  under 
ICC  regulations. 

Mrs.  Fenwick.  Chairman  Lewis  Engman,  of  the  FTC,  in  a  speech 
last  October,  noted  that  regulations  and  legislation  are  costing  the 
consumer  some  $16  billion  a  year  in  transportation  alone. 

Now  it  seems  to  me  that  we  in  Congress  are  all  just  sitting  here.  I 
do  not  mean  that  rudely,  but  nothing  seems  to  happen  and 
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Mr.  Si-MS.  I  can  iiiiclerstand  your  frustration,  Mrs.  Fenwick.  I  have 
had  a  certam  amount  of  that  frustration  mj'self  over  the  past  few 
years.  But  I  think  at  the  present  time,  as  opposed  to  some  times  in 
"the  past,  there  really  is  an  affirmative  effort  on  the  part  of  the  Ad- 
ministration as  a  whole  to  produce  legislation.  The  Department  of 
Justice  is  certainly  strongly  interested.  We  have  been  pushing  for  it 
for  years,  and  we  are  pushing  it  as  hard  as  we  can  now,  and  I  sincerely 
believe  that  we  will  have  legislation  in  the  very  near  future. 

Mr.  HuNGATE.  I  have  a  couple  of  questions  that  Mr.  McCollister 
is  interested  in.  One  follows  up  Mr.  Fithian's  question,  I  think,  as  to 
how  jurisdiction  is  allotted,  determined  between  the  Department  of 
Justice  and  FTC. 

Mr.  Snis.  In  those  areas  where  the  Department  and  the  FTC  have 
concurrent  jurisdiction  it  is  done  through  consultation.  It  is  a  question 
of  looking  at  the  total  Government  antitrust  enforcement  resources 
and  trying  to  make  those  resources  go  as  far  as  they  can.  And  one  of 
the  ways  "to  do  that  is  to  make  sure  that  we  are  not  both  spending 
resources  on  the  same  problem.  If  the}'  are  going  to  deal  with  a  struc- 
tural case  against  the  major  oil  companies,  it  is  not  a  terribly  produc- 
tive use  of  our  resources  to  try  to  bring  a  similar  kind  of  case  against 
the  major  oil  companies.  Let  the  FTC  deal  with  that  problem. 

Mr.  HuNGATE.  If  I  were  to  do  to  you  as  constituents  do  to  Congress- 
men and  Senators  and  write  you  both  the  same  day  on  the  same  prob- 
lem, what  would  happen?  Would  you  both  start  to  work  on  it  or  would 
you  call  each  other? 

Mechanically  how  does  it  work? 

Mr.  Snis.  As  a  mechanical  matter,  before  we  open  an  investigation, 
whether  it  is  based  on  a  complaint  or  based  on  something  we  picked 
up  or  whatever  before  we  open  an  investigation,  we  undertake  a 
liaison  process  with  the  FTC  to  find  out;  No.  1  whether  they  are 
already  investigating;  No.  2,  whether  our  investigation  would  hnpact 
on  or  adversely  affect  an  investigation  which  they  have  going.  Given 
a  no  answer  to  both  those  questions,  we  then  open  our  investigation. 
Giving  a  yes  answer  to  those  questions,  we  have  to  carry  this  thing 
further  and  see  if  there  is  some  way  we  can  resolve  the  controversy. 

Mr.  HuNGATE.  Suppose  I  just  complained  to  both  of  you  the  same 
day,  say.  What  happens  then?  Who  would  start?  Would  anybody? 

Mr.  Sims.  I  would  hope  that  one  or  the  other  of  the  agencies  would 
start  and  it  would  depend  on  which  of  the  agencies  resulted  in  having 
a  complaint  after  the  clearance  process  was  completed. 

Mr.  HuNGATE.  W^ould  there  be  a  criteria?  You  know,  we  take  the 
chickens  and  they  take  the  cars? 

Mr.  Snis.  No,  there  are  some  areas  where  just  b}''  tradition  they 
have  been  more  heavily  involved  than  we,  and  vice  versa. 

Mr.  HuxGATE.  What  is  one  of  those  areas? 

Mr.  Sims.  I  just  cannot  think  of  it  offhand. 

Mrs.  Fexwick.  I  have  a  question  for  you. 

When  you  find  one  of  these  agencies  allowing,  and  in  fact  setting 
up  price  fixing,  do  aou  bring  it  to  their  attention  that  they  are  breaking 
the  law? 

Mr.  Sims.  In  most  cases,  when  it  is  done  under  agency  auspices, 
they  are  not  breaking  the  law  because  either  the  agency  statute,  the 
Interstate  Commerce  Act  or  whatever,  specifically  mandates  that,  or 
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there  is  a  specific  exemption  in  the  statute  wliich  exempts  such  activity 
from  the  antitrust  hiws. 

Mr.  Bedell.  I  do  not  think  that  answers  the  C{uestion.  There  are 
cases  of  price  fixing,  which  is  illegal,  I  think,  antl  she  is  asking  you, 
when  you  find  that,  what  you  do? 

Mrs.  Fexwick.  Are  you  saying,  for  example,  that  five  truckers  can 
get  together  in  a  region  and  decide  what  the  rates  are  going  to  be  in 
that  region? 

Mr.  Sims.  That  is  correct. 

Mrs.  Fenavick.  And  that  becomes  the  rate,  and  trucking  below 
that  rate  is  subject  to  penalty? 

Mr.  Sims.  As  long  as  that  rate  bureau  is  established  and  operated 
under  Interstate  Commerce  Commission  jurisdiction,  that  is  not  a 
violaticm  of  the  antitrust  laws. 

Mrs.  Fexwick.  Can  you  beat  that? 

Mr.  Si:\is.  That  is  one   of  the  things  we  would  like  to   change. 

Mr.  HuxGATE.  I  want  to  keep  going  here  on  the  jurisdictional  al- 
location. Can  you  describe  areas  to  me,  then,  that  are  not  concurrent 
in  your  jurisdiction  or  an  area  in  which  you  have  jurisdiction  and 
FTC  does  not,  among  what  they  do  and  you  do. 

Mr.  Sims.  There  are  two  simple  examples.  They  obviously  have 
jurisdiction  over  a  lot  of  consumer  fraud  and  various  other  kinds  of 
activities  that  are  not  antitrust  violations,  which  we  have  no  jurisdic- 
tion over. 

Going  the  other  way,  we  have  jurisdiction  over  and  are  the  onl}'' 
agency  which  can  bring  criminal  antitrust  actions.  They  cannot  bring 
criminal  antitrust  actions.  So,  any  activities  which  appear  to  be 
potential  criminal  violations  are  alwaj^s  investigated  b}^  the  Anti- 
trust Division  and  not  by  the  FTC. 

Mr.  HuNGATE.  Where  do  we  find  this  graj"  area  where  either  one 
can  go  ahead? 

Mr.  Sims.  Well,  they  have  concurrent  jurisdiction  over  section  7  of 
the  Clayton  Act,  which  involves  mergers.  They  have,  because  of  the 
existence  of  section  5,  and  the  way  it  has  been  interpreted,  they  have 
jurisdiction  over  a  wide  variety  of  restraints  of  trade  which  might 
otherwise  violate  section  1  or  section  2  of  the  Sherman  Act,  over 
which  we  have  jurisdiction.  So  there  is  a  large  area  of  essentially 
concurrent  jurisdiction. 

And  the  liaison  clearance  process  is  simply  an  effort  to  make  sure 
that  resources  are  channeled  in  the  most  economical  and  efficient  and 
effective  way  to  make  sure  that  we  are  not  duplicating  each  other's 
efforts. 

\h\  HuxGATE.  Now,  earlier  you  mentioned  certain  areas,  where  by 
tradition  or  history  one  would  proceed  and  the  other  would  not,  but 
we  cannot  came  up  with  these  areas.  Would  you  be  able  to  give  me 
those.  We  have  a  September  15  date  and  we  are  going  to  get  some  more 
figures,  I  think,  from  Mr,  Fitliian,  too.  And  someone  else,  Mr.  Mc- 
Collister,  was  it? 

Mr.  Sims.  That  is  just  a  memoiy  ]ai)se  on  m}'  part,  I  shoukl  be 
able  to  do  that. 

Mr.  HuxGATE.  We  will  ])ut  that  in  the  15th  request.  Now  how 
many  in  your  organization  or  in  the  Liaison  Division,  how  man}^ 
people? 
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Mr.  Sims.  It  is  simply  a  one-  or  two-man  operation,  out  of  the 
Operations  Office.  The  Operations  Office  of  the  Antitrust  Division  is 
responsible  for  sui)ervising  ongoing,  day-to-day  litigation  activities 
of  the  Division.  It  is  through  that  office  that  the  liaison  procedure  is 
worked  and  that  involves  either  the  Director  of  Operations,  the 
Deputy  Director  of  Operations,  one  of  their  assistants,  or  one  of  the 
clerical  staff  there. 

Mr.  HuNGATE.  Can  we  have  a  copy?  Or  is  there  such  a  thing  as  an 
organizational  chart  of  your  shop? 

Mr.  Sims.  I  did  not  submit  one  with  my  statement,  but  I  will  be 
happv  to  submit  one. 

Mr.  HuNGATE.  What  about  the  budget  for  the  organization?  What 
was  it  last  year? 

Mr.  Sims.  Last  year  it  was  $17.6  million.  This  fiscal  year  the 
administration  has  requested  $18.8  million.  The  House  recently  passed 
an  appropriations  bill  which  gives  about  $20.6  million,  about  $1.9 
million  over  the  administration  request. 

We  have  currently  pending  before  the  Office  of  Management  and 
Budget,  an  amendment  to  our  request  of  approximately  $2.3  million, 
I  believe. 

So  we  are  talking  for  1976,  assuming  that  amendment  is  forwarded 
by  the  Office  of  Management  and  Budget  to  the  Congress,  and  accepted 
by  the  Congress,  a  budget  of  somewhere  in  the  neighborhood  of  $21 
million. 

Mr.  HuNGATE.  Thank  you. 

Is  there  any  priority  given  to  practices  injurious  to  small  business? 
Mr.  Sims.  That  is  kind  of  a  difficult  question  to  answer.  Let  me 
answer  it  this  way:  there  is  no  ])riority  given  to  practices  injurious  to 
small  businesses  just  because  they  are  injurious  to  small  businesses. 
There  obviousl}'  are  high  priority  items  which  are,  in  fact,  injurious  to 
small  businesses. 

The  exception  to  that  is  what  I  indicated  in  iny  statement,  the 
small  business  ])rocedure,  the  sort  of  Haison,  coordinating  consulting, 
conduit  procedure  that  we  sometimes  use  to  trv  to  assist  small  busi- 
nesses who  have  gotten  themselves  into  a  position  of  conflict  with 
the  larger  organization. 

Mr.  HuNGATE.  Now  3'ou  too  engage  in  formal  consultation? 
Mr.  Sims.  Yes-,  we  do. 

Mr.  HuNGATE.  Can  you  give  an  example  or  two  of  recent  vintage 
when  that  took  place? 

Mr.  wSiMS.  Well,  I  can  give  you  an  example  of  the  kind  of  situation 
in  which  we  might  have  dealt  with,  and  I  would  be  hai)py  to  provide 
you  with  more  specific  examples. 

A  distributor  is  cut  off  by  his  manufacturer.  And  he_ either  cannot 
communicate  with  the  manufacturer  to  find  out  why  or  his  communica- 
tions with  the  manufacturer  resulted  in  nothing.  And  he  calls  us  and 
sa3^s,  hey,  is  not  this  an  antitrust  violation?  And  we  would  take  a 
look  at  the  facts.  Perhaps,  in  some  cases  it  might  be  an  antitrust 
violation. 

In  more  cases  than  not,  it  is  not  likely-  to  be.  In  any  event,  it  is 
likely  to  be  a  small  enough  situation  that  we  have  a  very  difficult  time 
justifying  the  use  of  resources  in  a  formal  investigation.  So  what  we 
will  do  in  situations  like  that,  if  it  appears  appropriate  under  the 
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facts,  is  to  try  and  engage  in  some  kind  of  discussions  with  the  nianu- 
factuer,  try  and  find  out  whx'  the  cutoff  is  made;  what  the  rationale  for 
it  is,  and  is  there  not  some  way  that  you  can  sit  down  and  talk  with 
the  company  and  work  it  out.  And' I  think  that,  Mr.  MuUin  can 
correct  me  on  this,  but  I  think  that  our  experience  has  been  in  about 
50  percent  of  the  situations  of  that  kind  that  we  get  involved  in,  we 
have  what  we  consider  to  be  successful  efforts. 

Mr.  HuxGATE.  Well,  now  Mr.  Fithian  knows  where  to  send  his  jar 
lid  retails. 

Mr.  Bedell.  Can  I  pursue  that  further,  because  we  do  not  at  the 
present  time,  we  do  not  have  a  severe  shortage  of  materials,  but  we 
did  a  year  ago,  roughl.v,  or  so.  And  at  that  time,  I  know  of  specific 
instances  wherein  those  people  who  controlled  raw  materials,  who  also 
processed,  there  is  a  great  deal  of  integration,  decided  that  the.y  were 
going  to  keep  all  of  their  raw  materials  for  their  own  processing  and 
refused  to  continue  to  supply  the  small  businesses  who  had  been 
depending  upon  them  for  materials. 

This  luippened  iri  the  plastics  industry  to  quite  an  extent.  There  was 
apparently  no  recourse,  or  nothing  that  any  of  those  small  businesses 
could  do,  in  that  situation. 

If  we  come  back  into  another  similar  period,  wherein  we  again  face 
material  shortages,  is  it  going  to  be  the  same  situation  again,  vyhere 
the  small  businessman  is  simpl}^  out  of  luck  if  the  hirger  supplier  of 
materials  decides  that  he  wants  to  keep  those  for  his  own  usage, 
rather  than  continue  to  supply  the  small  businesses  who  have  been 
depending  upon  him  for  materials. 

Mr.  Sims.  Obviously,  when  there  is  a  shortage  situation,  especially 
a  raw  materials  shortage  situation,  somebody  is  going  to  be  dis- 
advantaged to  some  degree.  And  the  decision  to  who  will  be  dis- 
advantaged in  any  particular  instance  is  going  to  rest  with  the  person 
who  has  supplies  available,  and  his  decisions  on  how  to  allocate  those. 

I  have  no  doubt  that  there  will  be  small  businessmen  who  will  be 
disadvantaged  if  we  have  other  similar  shortage  situations. 

Mr.  Bedell.  And  if  the  Congress  wished  to  do  anything  about  this, 
we  would  have  to  pass  some  type  of  legislation.  Is  that  correct? 

Mr.  Sims.  In  the  vast  majority  of  situations  where  you  are  dealing 
with  raw  material  shortages  and  allocations,  because  of  which  alloca- 
tions may  not  be  desirable  to  some  of  the  people  who  are  receiving  the 
allocations,  those  are  not  going  to  be  antitrust  violations. 

Mr.  Bedell.  It  could  be  passed  over  very  lightly.  I  am  ver}-  much 
concerned  over  what  we  see  in  our  total  societv,  which  is  a  smaller 
and  smaller  number  of  large  businesses  controlling  even-thing.  And 
this  i^roblem  I  see  is  that  when  you  get  into  a  material  shortage, 
then  those  people  who  control  the  materials  indeed,  if  there  are  no 
restrictions,  can  control  the  total  product  use  of  that  material  all 
the  way  down  through  the  chain. 

Mrs.  Fenwick.  Will  the  gentleman  yield? 

Mr.  Bedell.  Yes. 

Mrs.  Fenwick.  Absolutely,  that  has  hap])ened.  The  case  I  am 
familiar  with  did  not  involve  a  raw  material.  But  it  had  the  same 
effect. 

In  New  Jersey  when  we  had  that  tremendous  shortage  of  gasoline 
in  1973, 1  proposed  to  the  petroleum  council  that  if  they  did  not  want  a 
regulation  from  the  New  Jerscv  Division  of  Consumer  Affairs,  they 
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were  going  to  have  to  reduce  allotments  to  all  service  stations  equally. 
If  they  could  supply  their  own  stations  at  only  85  i:)ercent  capacity, 
then  they  should  supply  inde])endents  with  85  ]:)ercent,  so  as  to  not 
have  their  own  stations  loaded  up  and  the  indejiendents  squeezed  out. 
The  Governor's  office  took  over  from  the  Division  of  Consumer  Affairs 
when  we  changed  Governors.  So  the  division  did  not  go  through  with 
that  plan. 

Would  it  be  ai:)i)ro]:)riate  or  would  we  be  just  setting  up  another 
bureacracy  if  we  legislated  to  require  that  in  times  of  shortages,  the 
pro])ortion  of  gasoline  should  be  reduced  equall}^  to  independents 
and  to  wholly-owned  affiliates? 

Mr.  Sims.  Mrs.  Fenwick,  I  would  be  quite  cautious  in  advocating  a 
program  of  mandatory  allocations.  The  gasoline  allocation  program 
which  exists  today  and  has  existed  for  a  substantial  amount  of  time, 
I  think,  is  a  reasonable  indication  of  what  kind  of  i)roblems  you  can 
have  with  that  in  terms  of  what  the  economic  eflFects  that  it  has. 
And  I  would  be  most  reluctant  to  see  that  expanded  into  industr}^ 
as  a  whole. 

Mrs.  Fenwick.  The  reason  that  the  allocation  of  gasoline,  as  I 
understand  it,  was  so  disastrous  was  that  it  was  not  equal.  In  certain 
areas  of  the  country,  the}"  were  getting  98  ]:)ercent  of  their  usual  sui)ply. 

We  in  New  Jersey  were  cut  down  to  84  j^ercent.  And  that  was  the 
problem  with  the  allocation  system.  In  other  words,  it  was  not  even. 
And  I  think  it  would  be  desirable  in  times  of  shortage  for  everyone 
to  share  equally  in  carrying  the  burden. 

Mr.  Sims.  An  allocation  system,  by  its  very  nature,  is  going  to  be 
subject  to  the  same  kinds  of  problems  that  any  other  direct  Govern- 
ment intervention  in  the  operation  of  marketplace  and  business 
practices  is  going  to  have.  You  are  going  to  have  a  rigid  hand. 

Mrs.  Fenwick.  I  would  not  want  the  Government  to  allocate. 
I  would  want  the  suppliers  to  allocate. 

]\Ir.  Sims.  By  passing  a  statute  which  mandates  a  particular  form 
of  allocation,  the  Government  is  allocating. 

Mr.  HuNGATE.  Mr.  Bedell. 

^Ir.  Bedell.  I  take  it  from  your  statement  that  your  belief  is,  and 
I  ask  you,  is  this  your  personal  belief  or  the  belief  generally  of  A'our 
department,  that  governmental  interference  into  our  private  free 
enterprise  system,  as  it  is  operating,  tends  to  be  detrimental,  rather 
than  beneficial.  Is  that  what  you  are  saying? 

Mr.  Si:\is.  There  are  obviously  exceptions.  But  that  is  the  general 
position,  certainly  of  me,  and  I  believe,  of  the  division,  yes. 

Mr.  Bedell.  I  know  that  is  the  general  feeling.  I  am  quite  disturbed 
over  that,  frankly,  because  I  see  what  is  happening  with  the  power  of 
big  business.  And  what  we  are  really  saying,  is  big  business  going  to 
do  the  allocating,  those  who  control  the  supplies?  Or  are  there  going 
to  be  some  Government  regulations  as  to  how  it  is  allocated,  I  believe. 
And  those  are  your  concerns. 

But  I  think  we  seem  to  have  a  blind  spot  as  to  what  is  really  being 
done  by  some  of  the  big  power  groups  in  our  society.  It  seems  obvious 
that  there  are  going  to  be  goals  which  society  thinks  are  desirable, 
which  the  operation  of  free  marketplaces  are  not  going  to  reach. 
And  that  is  the  reason  you  have  certain  kinds  of  regulations.  And 
perhaps  the  environmental  regulations  are  a  good  example  of  that. 
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The  marketplace  does  not  have  the  incentive  to  develop  clean  air. 
The  incentives  are  not  there.  But  those  goals  are,  I  believe,  relatively 
few.  And  when  they  are  approached  on  a  governmental  basis,  the 
marketplace  will  not  work. 

When  we  Uy  to  make  it  work  through  whatever  governinental 
means,  it  seems'^to  me  that  it  is  very  important  that  careful  considera- 
tion be  given  to  the  economic  effects  of  that  regulation  and  how  that 
is  goingto  impact  on  the  economy,  as  a  whole. 

And  that  is  exactly  the  problem  we  see  with  the  Interstate  Com- 
merce Commission  today,  with  the  Civil  Aeronautics  Board,  with 
manA-^  of  the  other  economic  regulatory  schemes. 

Mrs.  Fenwick.  But,  ]Mr.  Sims,  they  have  lost  their  raison  d'etre. 
As  I  understand  it,  Interstate  Commerce  Commission  interference 
in  the  trucking  industry  w^as  established  at  a  time  of  chaotic  conditions. 

Mr.  Snis.  Combined  with  the  desire  of  the  railroad  to  have  com- 
petitors under  the  same  regulatory  umbrella. 

Mrs.  Fenwick.  All  of  these  things  are  more  or  less  changed  now. 
We  have  a  different  situation. 

It  seems  to  me  that  the  nature  of  the  organization  of  the  agency 
itself  has,  somehow,  changed.  An  agency  designed  to  protect  the 
pubHc  becomes  something  designed  to  protect  the  vested  interests. 

Like  you,  I  share  a  certain  cynicism  as  to  the  activity  of  Govern- 
ment. I  think  it  ver}^  often  does  more  harm  than  good.  But,  I  think 
that  there  are  certain  principles  of  fair  dealing  and  I  have  found  that 
in  issuing  regulations  concerning  the  business  relations  between 
consumer  and  provider,  that  good  regulations  work  to  the  good  of  the 
consumer  and  to  the  good  of  honorable  business.  There  is  no  reason 
not  to  have  good  businesses  benefit  together  with  consumers. 

Mr.  Sims.  I  do  not  disagree  with  that  at  all.  I  w^ould  like  to  reiterate 
that  the  experience  with  Government  economic  regulation  has  hardly 
been  good  enough  to  make  me  want  to  turn  into  that  very  Cj[uickly. 

Mr.  HuNGATE.  Mr.  Fithian  is  recognized. 

Mr.  Fithian.  I  have  just  one  short  question.  Mr.  Sims,  I  would 
appreciate  it,  if  it  is  within  the  scope  of  your  regulations  to  know  who 
in  your  shop  I  should  contact,  to  simply  be  able  to  be  better  informed 
of  the  investigation  of  the  beverage  distribution  and  the  problem  case 
in  Indiana. 

I  am  not  asking  for  confidential  information.  But,  if  I  could  be 
better  informed,  in  order  to  answer  the  question 

Mr.  Snis.  Mr.  Fithian,  if  you  A\-ill  just  contact  me,  I  think  we  can 
work  it  out. 

Mr.  Fithian.  Thank  you  very  much. 

Mr.  Bedei  L.  [presiding].  How  many  people  are  now  involved  in  the 
size  of  the  staff  at  the  top  level  of  your  department?  Can  you  tell  me? 

Mr.  Sims.  You  are  talking  about  approximately  10.  The  Assistant 
Attorney  General  is  the  man  in  charge  of  the  division.  There  are  three 
Deputy  Assistant  Attorneys  General.  One  of  those  jobs  is  now  vacant, 
but  shortly  to  be  filled.  There  is  a  Director  of  Operations  who  is 
responsible  for  the  day-to-day  litigation  activities  and  a  Director  of 
Planning  and  Budget  who  is  responsible  for  the  staff  activities. 
There  are  several  staff  assistants.  So  approximately  10. 

Mr.  Bedell.  With  10  people  I  presume  you  could  furnish  to  this 
subcommittee  the  history  of  these  10  people,  could  a'ou? 
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Mr.  Sims.  Yes,  absolutely,  no  problem. 

Mr.  HuNGATE.  I  Avoiikl  request  that  A'ou  do  that.  With  this  other 
information  we  have  been  disturbed  as  we  have  looked  at  some  areas  as 
to  infiltration  b}^  special-interest  groups.  And  I  am  not  saying  that  is 
true  in  j^our  case.  But  I  think  we  have  an  obligation  to  check  in  every 
case. 

Mr.  Bedell.  Mr.  Hungate,  had  some  other  questions  here.  I  am 
not  sure 

Mr.  Lynch.  Mr.  Sims,  I  would  just  like  to  ask  a  couple  of  questions. 
The  Federal  Trade  Commission  can  give  advisor}^  opinions.  The 
division  cannot.  You  have  a  business  review.  Can  30U  explain  what 
that  is? 

j\Ir.  Sims.  The  business  review  procedure  is  a  procedure  under  which 
the  Department  imdertakes  to  state  its  present  enforcement  intentions, 
given  a  proposed  course  of  business  conduct.  The  procedure  works  b}^ 
the  submission  of  an  explanation  of  the  proposed  business  conduct.  We 
then  anah'ze  that  proposed  business  conduct  based  on  the  facts  con- 
tained in  the  submission.  In  all  but  a  small  minorit}^  of  the  cases 
where,  for  one  reason  or  another,  we  think  it  inappropriate,  we  then 
respond  to  this  matter  with  a  statement  of  what  our  present  enforce- 
ment intentions  Avould  be  if  the  proposed  business  conduct  was  under 
taken. 

It  is  a  similar  procedure  to  the  FTC's  advisory  opinion,  except  that 
that  is,  by  its  plain  words,  an  advisory  opinion  on  an  abstract  question. 
The  business  review  procedure  is  a  statement  of  what  we  would  do  if 
someone  undertook  a  specific,  identifiable,  precisely  defined  course  of 
business  conduct. 

Mr.  Lyxch.  Now,  in  your  dealings  with  the  Federal  Trade  Commis- 
sion, is  there  a  limit  to  which  you  can  exchange  information? 

Mr.  Si:\is.  There  are  some  limitations.  We  obtain  a  significant 
amount  of  information  through  the  use  of  grand  juries  and  through  the 
use  of  civil  investigative  demands,  which  are  our  precomplaint  investi- 
gatory authority.  Information  obtained  from  either  of  those  sources  is, 
as  a  rule,  ^dthout  court  order,  not  available  to  an}-  other  party,  includ- 
ing the  Federal  Trade  Commission. 

Mr.  Lynch.  I  onh^  have  one  last  question,  concerning  both  the  busi- 
ness review  letter  and  the  informal  consultation  program.  How  would  a 
small  businessman,  sa}-,  in  the  Midwest,  be  eligible  for  this?  Where  is 
this  information  published  that  he  would  know  what  to  do? 

Mr.  Snis.  Well,  the  business  review  procedures  and  regulations  are 
published  in  the  Federal  Register.  There  are  no  publications  that  I  am 
aware  of  dealing  with  what  I  call  the  small  business  procedure,  the 
consultation  procedure.  And  I  think  it  is  important  not  to  overstate 
that  too  much.  Obvioush",  the  Division  does  not  have  the  resources  to 
serve  as  the  clearinghouse  for  ever}"  single  consumer  and/or  small 
business  complaint  in  the  Nation.  This  procedure  is  a  procedure  which 
we  have  unilaterally  attempted  to  try  and  deal  with  complaints  that 
we  receive  which  just  do  not  seem  to  be  proper  complaints,  either  be- 
cause of  their  size,  or  because  of  the  legal  issues  involved,  for  antitrust 
investigation. 

Mr.  Lynch.  And  just  one  final  note.  We  have  covered  so  many  of 
the  same  things  that  are  due  September  15.  The  chairman  will  send 
you  a  letter. 


135 

Mr.  Bedell.  Do  we  have  any  further  questions? 

Mr.  Kritzer.  As  counsel,  I  have  three  questions. 

First  question,  which  is  kind  of  a  pro  forma  question  in  this  sub- 
committee for  an3'bod3'^  in  antitrust  (Hvisions.  What  is  the  status  of  the 
Colonial  Pipeline  investigation  that  has  been  going  on  for  quite  some 
time? 

Mr.  Sims.  As  much  as  I  would  like  to  give  you  a  different  answer,  I 
cannot  tell  you  that  the  status  of  that  has  changed  in  the  recent  past.  It 
is  still  under  investigation. 

Mr.  Bedell.  Is  that  your  department? 

Mr.  Sims.  It  is  our  department. 

Mr.  Bedell.  I  hate  to  be  ]nirsuant,  but  you  know  these  types  of 
answers  do  not  exactl}-  make  us  jiroud  to  be  a  part  of  the  Government. 
Can  you  tell  me  when  we  might  expect  something,  or  what  is  going 
to  happen,  and  how  long  has  that  been  on? 

Mr.  Sims.  The  Colonial  Pipeline  investigation — and  I  am  acting 
now  on  kind  of  just  hearsay'  memory — now,  I  think  it  has  been  under 
for,  in  one  way  or  another,  for  approximateh'^  15  years. 

Mrs.  Fenwick.  What  is  at  issue? 

Mr.  Sms.  I  cannot  give  you  a  full  explanation  as  to  why,  during 
that  period,  it  did  not  move  any  further  than  it  did.  It  is  obviously 
a  very  complicated  issue,  but  that  does  not  ex))lain  the  tune  factor. 

Mr.  Bedell.  What  is  so  complicated  about  it? 

Mr.  Sims.  The  issue  of  i)ii)eline  control  and  o^vnership. 

Mr.  Bedell.  The}^  are  going  to  let  other  people  use  the  pipeline 
under  what  circumstances? 

Mr.  Sims.  It  is  an  extremely  difficult  economic  situation  to  deal 
with. 

Mr.  Bedell.  I  do  not  mean  to  be  pursuant,  but  I  still  cannot  under- 
stand why — there  are  several  different  com])anies  that  own  that  pij^e- 
line,  and  the  law  says  they  are  supposed  to  let  other  people  use  the 
pipeline,  as  I  understand  it,  and  the  question  is  whether  or  not  they 
are  doing  that.  Is  this  incorrect? 

Mr.  Sims.  It  is  my  understanding  that  the  issues  involved  in  the 
Colonial  Pipeline  and  other  pipeline  investigations  that  we  have  under 
way  are  issues  that  are  not  cut  and  dried  legal  issues.  They  are  very 
difficult  issues,  and  in  some  respects,  to  accom})lish  the  relief  that 
would  be  desirable  would  require  us  to  go  break  new  ground  in  anti- 
trust law  that  does  not  exist  today.  I  cannot  give  you  a  more  precise 
answer  to  that,  because  I  am  not  directly  involved  in  the  investigation. 

Mr.  Bedell.  These  are  the  types  of  things  that  I  think  someone 
has  to  try  to  straighten  out.  I  do  not  mean  to  be  difficult,  but  it  is 
very  frustrating.  How  is  it  that  we  find  out  when  something  is  going 
to  be  done,  why  it  has  not  been  done?  And  what  do  we  have  to  do  to 
see  that  something  is  done  on  an  issue  that  has  been  going  for  13  years? 

Mr.  Si:\is.  I  will  be  more  than  happy  to  try  to  answer  all  of  these 
questions  in  as  much  detail  as  I  can  in  a  letter  on  September  15.  And 
I  can  tell  you,  I  think  that  this  may  be  something  different  than 
probably  the  last  tjqje  of  question  was  answered.  The  Colonial  Pipe- 
line investigation  itself,  which  is  one  of  a  number  of  pipeline  investi- 
gations that  we  have  under  way,  is  currently  under  review,  in  the 
Assistant  Attornev  General's  office.  That  is  the  last  state  of  review. 


136 

It  has  been  active,  in  the  past  year  and  a  half.  I  cannot  explain  why 
it  was  not  active  during  the  13  years  preceding  that.  I  was  not  an 
attorney  there  during  most  of  that  time.  I  simph^  cannot  explain  that. 
It  is  active  and  has  been  active  recently,  and  it  is  now  in  the  Assistant 
Attorney  General's  office. 

Mr.  Bedell.  Yon  see,  the  concern  that  we  have  is  that  there  is 
reason  for  us  to  suspect  that  that  is  the  type  of  answer  that  people 
have  been  receiving  for  13  A^ears. 

Mr.  Sims.  I  would  not  be  at  all  surprised. 

\h\  Bedell.  We  do  not  want  that  same  answer  now.  We  would 
like  to  know  some  specifics. 

Mr.  Sims.  I  will  undertake  to  give  you  as  much  a  precise  and  forth- 
right answer  as  I  can. 

Mr.  HuNGATE.  Will  the  gentleman  yield? 

Mr.  Bedell.  I  will  yield. 

Mr.  HuNGATE.  I  can  see  this  chasing  a  rabbit  for  a  long  time  be- 
cause maybe  2  years  from  now,  maybe  somebody  else  will  be  there, 
and  he  was  not  there  15  years  ago.  Could  3^ou  give  us  the  names  of 
who  was  there  during  this  period,  and  in  charge  of  that  file,  and 
maybe  we  can  call  them,  and  we  will  find — surely,  if  we  talk  to  all  of 
them,  somebody,  somewhere  has  responsibility  to  make  a  decision, 

Mr.  Sims.  I  might  just  say  that  it  is  my  guess,  and  this  is  just  a 
guess,  that  there  has  been  some  serious  difficidty  during  that  time  in 
those  working  in  the  Antitrust  Division  coming  up  with  a  plausible 
theoiy  to  deal  with  what  they  saw  as  a  problem.  Now,  that  may  well 
be  the  explanation  for  the  time  delay. 

Mr.  Hungate.  Now,  as  a  Member  of  Congress,  I  am  going  to  jump 
down  on  the  other  side  of  this  desk,  and  I  pm  representing  a  company  • 
If  they  were  in  my  district,  which  I  do  not  think  the}'  are,  I  would 
think  after  13  years,  I  was  having  the  devil  harrassed  out  of  me  if  I 
could  not  decide.  I  think  that  is  unfair,  too.  I  think  a  citizen  is  en- 
titled to  know. 

Mr.  vSms.  I  do  not  disagree  with  that. 

Mr.  Hungate.  If  he  is  going  to  be  tackled  or  not. 

Mrs.  Fenwick.  To  the  general  public,  of  which  I  was  very  recenth^ 
a  member,  and  with  which  I  still  share  many  of  the  same  reactions — 
this  is  the  kind  of  thing  that  goes  on  in  Government  that  is  very 
disturbing.  You  have  said  that  a  company  is  being  sued.  Now,  the 
facts  that  were  developed  when  it  started,  13  3^ears  ago  may  not  be 
relevant  now.  Some  of  the  people  are  dead ;  some  of  them  have  moved 
away.  The  people  who  are  handling  it  now  are  not  the  same.  The 
characters  have  changed. 

As  the  chairman  has  said,  in  a  sense,  this  is  unfair  to  the  company 
too,  to  keep  them  under  litigation,  with  expensive  law^'ers  for  13  years. 

There  are  two  kinds  of  things  that  bother  the  public.  One  is  that 
you  see  people  with  large  incames  who  owe  $100,000  in  income  tax 
and,  when  caught,  the}^  settle  with  the  Government  for  $15,000.  Are 
you  aware  of  how  that  feels  to  the  working  people,  when  your  paj"  is 
withheld  in  a  similar  instance,  and  there  is  no  question  of  settling; 
or  when  $5.85  comes  out  of  your  paycheck  on  ever^^  $100  for  social 
security  and  taxes,  before  you  ever  can  put  your  hands  on  it?  When 
somebody  else  is  able  to  settle  a  claim  for  $100,000,  something  is 
wrons. 
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If  the  laws  are  drawn  in  such  a  way  that  malefactors  can  be  brought 
to  the  bar  of  justice  and  suffer  no  penalty  when  convicted,  then  we 
ought  to  be  notified  that  the  laws  are  not  strong  enough.  We  ought  to 
be  told  where  these  deficiencies  lie. 

Mr.  Snis.  Mrs.  Fenunck,  I  agree  Avith  that.  I  cannot  rationally 
explain  the  reason  for  the  13-year  delay  in  the  pipeline. 

That  is,  I  think,  in  my  view,  and  by  all  objective  facts,  a  very,  very 
rare  case,  a  very  rare  case.  There  are  no  case->  that  I  am  aware  of  that 
come  even  anvwhere  close  to  the  problems  of  Colonial  Pipehne. 

Mrs.  Fen-wick.  Would  it  not  be  better  if  the  Department  of  Justice 
let  us  know  when  the  law  is  deficient? 

Mr.  Si.MS.  Yes,  ma'am,  and  we  do.  There  is  legislation  pending 
before  both  Houses  of  Congress  at  the  current  time  to  expand  and 
extend  the  reach  of  the  antitrust  laws,  which  we  are  strongly 
supporting. 

Mr.  HuxGATE.  And  we  are  going  to  find  out  about  trucks  in  a  few 
weeks? 

Mr.  Sims.  I  hope  so. 

Mr.  HuxGATE.  Mr.  Kritzer,  a  ciuorum  call  is  in  progress.  We  will 
proceed  until  the  second  set  of  bells. 

Mr.  Kritzer.  I  had  one  other  question,  and  this  concerns  the 
Federal  Communications  and  their  noble  experiment  to  foster  compe- 
tition in  the  telecommunications  industry.  The  Cart  erf  one  decision 
and  the  MCI  decisions.  Is  there  any  thought  in  the  Department  of 
Justice  to  somehow  streamline  the  administrative  procedures  there 
because  you  have  the  giant  telephone  company,  A.T.  &  T.,  using  the 
administTative  procedures  to  exhaust  competitors  trjdng  to  rise  up? 
Every  time  you  turn  around,  MCI  is  having  to  file  a  new  procedure. 

>Irs.  Fexwick.  The  telephone  company  is  one  company  that  is 
almost  universally  approved.  It  is  one  company  that  seems  to  work. 
It  does  not  seem  "to  push  up  its  rates  too  terribly.  It  treats  the  public 
and  its  emplo^^ees  decently. 

Mr.  HuNGATE  [presiding].  We  will  have  a  hearing  in  San  Antonio. 

Mr.  Sims.  I  can  respond  to  that. 

Mr.  Kritzer.  You  know,  it  is  just  the  basic,  big  corporation,  the 
process  against  smaller  competitors. 

Air.  Sims.  As  I  indicated,  the  administration  is  devoting  substantial 
amount  of  resources  and  time  to  what  I  will  call,  for  want  of  a  better 
umbrella  title,  regulatory  reform.  The  communications  area  is  one  of 
those  in  which  we  are  working.  We  have  people  working  on  that  now, 
and  we  would  hope  to  be  able  to  propose  some  legislation  if  necessary, 
but  hopefull}^  suggest  also  administrative  remedies  to  the  FCC  to  try 
and  deal  with  Avhat  we  see  with  some  of  the  delay  problems.  The 
activities  of  the  Division  in  regulatory  reform  are  not  limited  to  those 
activities  in  which  we  are  heavily  involved  with  other  parts  of  the 
Administration.  Those  really  are  air  and  trucking  and  Robinson- 
Patman,  but  the  Division  has  ongoing  efforts  in  the  communications 
area,  in  the  securities  area,  in  the  ocean  shipping  area,  cable  teleA^sion, 
and  a  wide  variety  of  areas,  and  those  are  utilizing  a  significant  portion 
of  our  activities  and  resources. 

Mrs.  Fenwick.  I  think  competition  in  the  broadcasting  and  tele- 
vision industry  is  most  important,  but  the  telephone  company  is 
heavily  regulated,  properly  so  I  hope,  and  does  do  a  good  job  for  the 
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customers  and  the  employees.  I  cannot  object  very  much  to  a  monopoly 
there. 

Mr.  HuNGATE.  I  think  with  the  quorum  call  going  on  we  had  better 
recess  subject  to  further  call  of  the  Chair. 

[Mr.  Sims'  prepared  statement  follows:] 

Prepared   Statement   of   Joe   Sims,    Special   Assistant   to   the    Assistant 
Attorney     General,    Antitrust    Division,     Department    of    Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  this  subconmiittee  to  testify  on  the  activities  of 
the  Antitrust  Division  as  they  affect  small  business. 

Of  course,  that  is  a  rather  broad  mandate,  since  it  is  not  an  exaggeration  to  say 
that  all  of  the  activities  of  the  Antitrust  Division  affect,  directly  or  indirectly, 
small  business.  Small  lousiness  is  a  somewhat  elusive  term,  as  what  may  be  small  in 
one  industry  may  be  quite  large  in  absolute  terms.  Whatever  definition  is  accepted, 
it  is  inevitable  that  our  activities  will  have  some  impact  on  the  firm  itself,  the 
industry  it  is  a  part  of,  or  the  markets  within  which  it  sells. 

Antitrust  and  small  business  are  inexplicably  mixed  in  the  public  mind.  Some 
appear  to  think  there  is  a  natural  relationship  between  them;  even,  that  anti- 
trust enforcement  is  for  the  purpose  of  assisting  small  business.  In  fact,  a  number 
of  years  ago,  the  Small  Business  Administration  had  us  prepare  a  pamphlet  for  its 
use  on  How  the  Department  of  Justice  Helps  Small  Business. 

In  that  pamphlet  which  was  directed  to  small  businessmen  we  tried  to  make  clear 
what  we  repeat  now.  There  is  no  necessary  connection  between  antitrust  efforts  and 
assistance  to  small  business.  Many  firms  considered  small  by  Small  Business 
Administration  size  standards  have  found  themselves  defendants  in  an  Antitrust 
Division  prosecution.  Probably  many  more  will  find  themselves  in  this  uncom- 
fortable position. 

There  is  however,  a  significant  parallel  between  the  goal  of  fostering  opportu- 
nities for  small  business  and  our  responsibility  to  preserve  competition  and  free 
markets.  The  latter  frequently  leads  to  the  former.  We  are,  however,  primarily  a 
law  enforcement  arm  of  the"  Federal  Government,  charged  with  enforcing  the 
Sherman  Act,  the  Clayton  Act,  and  related  antitrust  laws.  These  laM'S  prohibit 
conspiracies  to  restrain  trade  or  commerce,  monopolizing  and  attempts  to 
monopolize  business,  and  a  variety  of  practices,  including  mergers,  which  may  have 
the  effect  of  substantially  lessening  competition  or  tending  to  create  a  monopoly. 
These  laws  embody  the  "basic  economic  philosophy  of  our  free  enterprise  system. 
Accordingly,  in  addition  to  suits  against  lawbreakers,  we  also  consider  it  a  part  of 
our  duty  t"o  foster  and  promote  the  growth  of  competition  in  free  enterprise  by 
advice  to  other  departments  and  agencies  on  matters  affecting  competition,  by 
appearances  in  proceedings  before  regulatory  agencies,  and  by  promotion  of 
sound  legislation  to  enhance  competition. 

The  laws  which  we  enforce  and  the  principles  we  espouse  are  broad  and  general. 
We  endeavor  to  apply  our  resources  to  those  cases  and  situations  which  will,  in 
one  way  or  another,  promote  the  greatest  benefit  to  the  economy  as  a  whole.  In 
this  effort,  we  cannot  be  and  are  not  partial  to  small  business  as  such.  Our  com- 
mitment is  not  to  the  promotion  of  any  special  class  of  business  interest  but  to 
the  health  of  the  competitive  process  itself.  But  if  evenhanded  and  vigorous 
promotion  of  the  antitrust  laws  fosters  and  preserves  competitive  processes,  it 
will  permit  all  businesses,  small  as  well  as  large,  to  prosper  and  develop  as  best 
thej^  can  in  a  system  of  free  enterprise. 

In  fact,  a  vigorous  small  business  community  has  typically  played  an  important 
competitive  role  in  our  economy.  Most  new  firms  start  out  in  that  category,  hoping 
to  expand  through  imiginative  and  vigorous  operations.  Because  of  their  lower 
overhead  and  smaller  staffs,  smaller  firms  are  often  better  able  to  adjust  to  new 
concepts  and  introduce  new  products  and  operational  practices.  Constant  com- 
petitive pressures  are  spurred  by  this  ferment  in  the  small  business  community. 
Thus,  while  it  is  not  our  purpose  to  serve  small  business  specifically,  it  is  clear  that 
the  objectives  of  antitrust  enforcement  in  many  cases  promote  the  continuation 
of  what  are  generally  defined  as  small  businesses.  An  ever  present  factor  in  our 
enforcement  effort  is  the  need  to  preserve  opportunities  for  all  businesses,  small 
and  large,  to  compete  free  of  unlawful  restraints. 

What  specific  antitrust  efforts  benefit  small  business?  In  what  ways  do  they  do 
this?  Small  business  is  diffused  throughout  the  American  economy.  It  is  difficult 
to  think  of  an  industry  segment  in  the  economy  which  does  not  have  small  business 
firms  either  as  members,  or  as  suppliers,  or  as  customers.  Thus,  there  is  hardly  an 
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area  of  antitrust  activity  where  some  beneficial  effect  on  small  business  is  not 

felt 

Consider  our  case  activitv  alone.  Vigorous  prosecution  of  such  marlcet  restramts 
as  price  fixing,  market  allocations,  the  practice  of  reciprocity,  tying  contracts, 
and  restraints  on  distribution,  clear  away  artificial  impediments  to  trade  and  give 
■^nrxU  businessmen  the  ouportunitv  to  compete  on  the  merits  of  their  products  and 
services  Monopolization  cases  under  the  Sherman  Act  attaclc  the  power  of 
dominant  firms  to  exclude  new  competition.  They  directly  affect  the  abilitv  of 
the  small  entrepreneur  to  enter  a  new  field  or  exploit  market  innovations.  And 
antimerger  activity  under  the  Clayton  Act  helps  prevent  the  development  of 
undue  concentration  and  undue  economic  power  which  inhibit  small  firms  from 
competing  vigorously.  _  ^      x      u        4-u 

A  random  sampling  of  current  and  recent  activity  may  suffice  to  show  the  scope 
of  Antitrust  Division  effort  in  cases,  regulatory  agency  proceedings  and  legislative 
•ictivitv  which  mav  benefit  small  busines.  Our  pending  Morgan  Drive  Away  Case 
seeks  to  eliminate  restraints  of  trade  aimed  at  barring  new  entrants  to  the  business 
field  of  hauling  mobile  homes.  A  criminal  case  againts  the  defendanst  has  already 
been  won,  and  a  civil  suit  is  now  pending.  While  the  defendants  are  part  of  large 
enterprises  most  other  i)resent  or  potential  competitors  in  this  field  are  small 
busine-^s  haulers.  Thev  should  benefit  greatly  from  the  success  of  our  efforts. 

in  the  distribution  field,  an  area  of  enormous  interest  to  small  business  retailers, 
antitrust  has  already  plaved  a  significant  role  in  limiting  the  power  of  manu- 
facturers and  suppliers  to  restrict  the  activities  of  their  distributors,  feee  Lnded 
States  v.  Arnold,  Schwinn  and  Co.,  388  U.S.  365  (1967).  .  v        «. 

In  dealino-  with  regulatory  agencies  directly,  our  efforts  have  also  been  of  benefit 
to  small  business  firm-.  Recent  activities  before  the  Federal  Communications 
Commission  in  respect  of  cross-ownership  of  local  media  may  be  thought  to  favor 
small  business.  In  urging  the  Commis.^ion  to  eliminate  situations  in  which  a  single 
person  or  concern  owns  a  disproportionate  share  of  a  community  s  media,  we 
believe  these  endeavors  create  or  maintain  opportunities  for  new  enterprises  to 
enter  these  fields  and,  through  increased  competition,  help  keep  down  the  prices  to 
local  advertisers  In  other  proceedings  before  the  FCC  since  the  1968  Carterfone 
decision  we  have  tried  to  limit  undue  restrictions  on  the  interconnection  of  jDrivate 
terminal  devices  to  our  nation's  telephone  network.  This,  we  feel,  will  open  up  a 
broad  field  of  entrv  to  small  firms  manufacturing  such  devices  and  dealing  in 
services  in  connection  with  their  use.  Meanwhile,  in  proceedings  before  the  Civil 
Aeronautics  Board  into  the  bylaws  of  the  Air  Traffic  Conference,  which  have  just 
concluded,  we  have  tried  to  preserve  for  travel  agents,  most  of  wiiom  are  s^mall 
businesses,  a  greater  share  in  decision-making  in  regulated  AiC  operations 
affecting  their  businesses.  .  .  f   .^^ 

Another  association  with  small  business  has  flowed  from  provi^ons  of  the 
Defense  Production  Act  and  the  Small  Business  Act.  Each  of  these  Acts  calls  on 
the  Attorney  General  to  make  survevs  of  activities  of  the  Government  which  may 
affect  smalfbusiness,  for  the  purpose  of  determining  any  factors  which  may  tend 
to  eliminate  competition,  create  or  strengthen  monopolies,  promote  undue  con- 
centration of  economic  power  or  otherwise  injure  small  business.  Since  lyoo  a 
number  of  surveys  have  been  made  and  reports  issued  ciriticizing  activities  ot 
various  Federal  agencies.  In  the  ca-e  of  Small  Business  Act  reports,  in  particular, 
these  reports  have  often  provided  the  basis  for  internal  reform  instead  of  being 
publiclv  issued.  Most  recentlv,  for  example,  a  report  on  the  effect  of  trucking 
regulation  on  small  business,  never  issued,  was  diverted  instead  to  serve  as  the 
foundation  for  interagencv  studies  on  deregulation  of  surface  transportation.  It 
has  thus  provided  some  of  the  impetus  for  both  executive  branch  and  legislative 
efforts  towards  regulatory  reform  in  these  areas. 

The  regulatorv  reform  activities  of  the  Division  are  a  very  good  example  ot 
how  our  action.s  can  increase  opportunities  for  small  business.  The  Antitrust 
Division  has  been  one  of  the  leaders  in  the  movement  to  review  and  reform  federal 
economic  regulation.  It  has  become  clear  to  us  that  much  of  existing  economic 
regulation  is  costly  and  counterproductive.  Of  more  relevance  to  this  subcommit- 
tee existing  regulatory  schemes  protect  existing  competition  and  generally  create 
sio-Aificant  barriers  to  new  entrv,  thus  foreclosing  competitive  opportunities  to  ail, 
including  small  businesses.  With  respect  to  trucking  in  particular,  legislative  re- 
moval of  barriers  to  entry  and  barriers  to  increased  competitive  effort  should 
prove  a  significant  benefit  to  the  myriad  of  small  businesses  in  the  trucking 
industry. 

1  United  States  V.  Morgan  Drive  Aicaij,  Inc.,  et  al..  Civ.  No.  74-1781,  D.D.C.  (Decem- 
ber 5,  J974). 
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We  have  also  been  active  on  the  legislative  front.  For  years,  the  Antitrust  Di- 
vision has  urged  repeal  of  the  so-called  "Fair  Trade"  laws,  which  take  from  the 
distributor  and  the  retailer  the  power  to  price  competitively  the  products  they  sell. 
For  years,  this  attack  was  nothing  more  than  a  voice  in  the  wilderness,  and  those 
purporting  to  speak  for  small  business  were  vigorous  supporters  of  the  law.  Now, 
it  appears  that  this  anachronism  is  hnall.v  to  be  disposed  of,  and  this  is  due  in  no 
small  ijart  to  increased  public  awareness  (and  I  include  small  business  in  that  de- 
scription) of  the  inefficiencies  and  restrictions  inherent  in  legalized  price-fixing. 

The  only  apparent  problem  still  remaining  on  the  repeal  effort  is  the  need  to  pass 
the  repeal  legislation  before  the  issue  becomes  moot.  Although  the  number  appears 
to  change  constantly,  I  believe  that  13  states  have  repealed  their  fair  trade  laws 
already  this  year,  leaving  only  about  20  states  with  such  laws  still  on  the  books.  I 
would  hope  that  federal  repeal  would  be  forthcoming  shortly.  And  in  some  wa5's,  I 
suppose  fair  trade  repeal  is  a  symbol  of  the  hopes  for  more  comprehensive  and  com- 
plicated changes  in  federal  regulatory  schemes.  If  fair  trade  repeal  is  not  successful, 
I  see  little  hope  for  success  in  dealing  with  the  infinitely  more  difficult  problems  of 
economic  regulator}^  reform. 

I  suppose  that  rationale  would  also  apply  to  another  legislative  effort  in  which 
the  Antitrust  Division  has  been  heavily  involved,  reform  of  the  Robinson-Patman 
Act.  This  legislation,  passed  in  the  1930s,  was  meant  to  "protect"  small  retailers 
from  the  comj^etitive  advantage  of  larger  enterprises  which  were  able  to  use  their 
greater  bargaining  power  to  exact  non-cost-justified  discounts  from  suppliers.  The 
Act  also  extended  earlier  Clayton  Act  prohibitions  against  price-cutting  in  one 
area  by  a  seller  who  sold  his  product  in  several  parts  of  the  country,  a  provision 
intended  to  prevent  "predatory"  price  cuts  in  one  locality  which  could  be  subsi- 
dized by  sales  elsewhere. 

Unfortunately,  the  Robinson-Patman  Act,  while  no  doubt  preventing  the 
the  demise  of  some  businesses  in  the  short  run,  in  many  cases  has  hurt  both  the 
consmner  and  those  it  was  supposed  to  preserve — the  small  entrepreneur.  It  has 
done  this  by  reinforcing  oligopoly  pricing,  by  making  entry  against  those  with 
entrenched  market  positions  more  difficult,  and  by  preventing  businesses,  small 
as  well  as  large,  from  tailoring  their  i^ricing  structures  to  reflect  the  demands  of 
the  market  in  which  they  do  business.  Indeed,  the  Robinson-Patman  Act  may  in 
some  instances  have  actually  enhanced  the  position  of  large  corporations  by 
encouraging  vertical  integration  and  the  use  of  private  brands.  On  balance,  we 
believe  that  supposed  benefits  of  the  Robinson-Patman  Act  have  not  justified  the 
continuation  of  that  statute's  restrictions  on  entrepreneurial  freedom  in  their 
present  form. 

The  Robinson-Patman  Act  was  based  on  a  highly  erroneous  assumption  about 
the  process  by  which  businesses  set  their  prices.  The  Act  establishes  a  presumption 
that,  in  the  ideal  world,  all  prices  for  the  same  commodity  would  be  identical, 
and  that  any  ditference  in  price  is  unfair,  and  thus  should  be  unlawful,  unless  the 
seller  can  prove  that  the  variation  reflects  a  difference  in  costs.  Of  course,  in  the 
real  world,  a  seller's  costs  are  just  the  starting  point  for  the  selling  price  to  a 
particular  customer.  Since  many  costs  represent  overhead  or  other  fixed  or  joint 
charges  that  do  not  vary  directly  with  output,  in  a  freely  competitive  situation, 
the  seller  has  much  flexibility  in  adjusting  his  prices  so  as  to  be  able  to  make  a 
sale  to  a  particular  customer  if  he  can  make  a  profit  on  that  sale.  Unfortunately, 
the  Act  promotes  pricing  inflexibility  by  attempting  to  impose  a  "cost  plus" 
mentality  and  establishing  uniform  profit  margins  as  the  norm. 

While  any  statute  that  discourages  lower  prices  hurts  the  consumer,  the  pricing 
inflexibilities  of  the  Robinson-Patman  Act  hurt  business,  including  small  business, 
in  at  least  four  ways.  First,  the  Act  prevents  businesses  from  maximizing  their 
sales  bj^  preventing  them  from  engaging  in  price  competition  for  the  resale  cus- 
tomers of  another  firm.  For  example,  if  a  small  businessman  who  is  a  manufacturer 
or  wholesaler  wishes  to  compete  for  the  existing  resale  customers  of  a  large  corpora- 
tion, under  the  meeting  competition  defense  he  can  only  match,  but  not  beat  the 
price  of  the  corporation  unless  he  offers  the  same  price  to  his  existing  customers  if 
they  compete  in  the  resale  trade  with  the  prospective  customer.  Since  the  small 
businessman  may  not  be  able  to  afl'ord  to  cut  his  prices  across  the  board,  he  may 
not  be  able  to  successfully  compete  with  his  big  business  rival  because  he  must  be 
able  to  offer  a  price  concession  to  overcome  the  established  business's  reputation. 

Second,  a  company  doing  business  in  one  region  maj'  be  prohibited  by  the  Act 
from  offering  promotional  prices  in  a  new  area,  because  the  existing  sellers  in  that 
area  may  complain  that  the  promotional  prices  are  discriminatory  if  charged  only 
in  the  market  the  company  seeks  to  enter.  Again,  since  promotional  prices  are 
usually  a  necessity  in  entering  a  new  market,  particularly  in  the  case  of  con'^umer 
goods,  the  entry  attempt  majr  not  be  made.  In  such  a  case,  the  consumers  in  that 
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area  will  be  denied  the  lower  prices?  and  competitive  vigor  of  the  new  entrant,  and 
the  potential  new  entrant,  often  a  small  business,  is  foreclosed  from  an  attractive 
business  opportunity.  .    ,        . 

Third,  the  Act  reinforces  oligopoly  pricing.  In  many  mdustnes  where  there  are 
few  sellers,  prices  may  be  above  their  competitive  levels.  It  is  possil:)le  but  not 
]3rol)able  to  see  dramatic  price  reductions  across  the  board,  since  all  know  it  not 
to  he  in  their  joint  interest.  What  is  probal^le  is  that  valued  customers  (not  neces- 
sarily the  biggest  buj^er)  who  were  knowledgeable  about  the  market  would 
individuallv  seek  out  price  concessions.  Through  the  use  of  hard  bargaining,  such  a 
customer,  in  a  non-regulated  environment,  might  be  able  to  get  a  price  much 
closer  to 'the  competitive  level.  This  "cheating"  on  price  tends  to  weaken  the 
oligopohstic  structure,  and  once  it  is  weak  enough,  competitive  pressures  from 
other  customers  could  cause  general  price  decUnes  away  from  the  previous  non- 
competitive levels. 

Rather  than  giving  an  advantage  to  larger  buyers,  such  piecemeal  tmravelimg 
of  an  oligopolistic  pricing  structure  would  benefit  all  buyers  (not  to  mention  the 
l)ul:)lic)  by  reducing  their  costs  and  permitting  them  to  lower  their  i^'ices  and 
increase  sales.  But,  of  course,  the  Robinson-Patman  Act  forbids  such  a  chain  of 
events.  By  mandating  that  price  decreases  be  an  all  or  nothing  affair,  the  statute 
guarantees  that  the  ohgopolist's  response  will  he  the  latter.  In  the  event  of  pro- 
posed new  legislation,  it  should  not  be  surprising  to  see,  not  small  business,  but 
representatives  of  some  of  this  country's  larger  corporations  opposing  changes. 
When  customers  ask  for  lower  prices,  it's  nice  to  have  the  excuse  that  "The 
Robinson-Patman  Act  makes  it  illegal." 

Finally,  Robinson-Patman  is  just  one  more  of  those  government  gmimicks  that 
umiecessarily  make  it  more  expensive  and  more  difficult  to  be  a  small  business 
man.  The  presence  of  the  Act,  backed  up  by  the  threat  of  treble  damage  suits  or 
Federal  Trade  Commission  enforcement  proceedings  for  its  violation,  means  that 
Ixisinesses  must  seek  frequent,  and  often  costly,  legal  advice  before  they  change 
their  pricing  practices.  All  too  often,  the  ultimate  pricing  strategy  must  be 
decided  by  attorneys  and  not  those  with  marketing  expertise.  Furthermore,  once 
the  FTC  has  entered  a  decree  enforcing  the  Act,  the  parties  to  the  decree  may  have 
to  get  the  Commission's  approval  before  engaging  in  certain  price  changes.  2  As 
President  Ford  said  in  his  speech  to  the  National  Federation  of  Independent 
Business,  "Small  business  [must  be]  released  from  the  shackles  of  Federal  red 
tape."  This  seems  especially  true  if  that  red  tape,  as  Robinson-Patman  is  also 
affirmatively  anticompetitive. 

In  addition  to  these  direct  costs,  Roljinson-Patman,  instead  of  limitmg  the 
market  power  of  large  corjiorations  may  actually  lead  to  its  enhancement.  A  major 
reason  why  large  firms  are  able  to  negotiate  discounts  is  that  they  can  make  a 
credible  argument  to  their  suppliers  that  if  such  price  reductions  are  not  made, 
they  will  verticallv  integrate  and  produce  or  distribute  the  product  on  their  own. 
Since  the  Act  prohibits  such  discounts,  large  chains  have  an  incentive  to  integrate, 
and,  indeed,  manv  large  enterprises  have  done  so.  It  is  quite  conceivable  that  in 
some  cases,  these'larger  businesses  would  have  found  it  cheaper  to  buy  from  the 
seller  and  not  integrate,  but  the  Act  prevented  the  seller  from  offering  a  discount 
sul)stantial  enough  to  make  continued  i)urchases  from  the  supplier  preferable  to 
integration.  Of  course,  once  integration  occurs  and  the  large  firm  no  longer  makes 
its  purchases  from  their  supplier,  the  supplier  must  shift  all  its  overhead  and 
fixed  costs  onto  the  remaining  small  firms  doing  business  with  it,  and  raise  its 
price  to  them.  It  is  not  clear  to  me  at  least  how  such  a  circumstance  leaves  the 
small  firms  in  a  better  position  than  if  the  supplier  had  been  aisle  to  grant  a 
discount  to  the  large  firm.  Similarly,  Robinson-Patman  clearly  encourages  the 
existence  of  private  brands.  While  such  brands  must  be  available  to  all  comers  on 
proportional  terms — unless  the  private  label  product  meets  different  specifications 
than  the  branded  goods — smaller  businesses  may  not  find  it  practical  to  take 
advantage  of  such  an  offer.  To  the  extent  that  the  Act  encourages  the  use  of 
private  labels,  I  again  do  not  see  how  it  has  helped  small  business. 

Finallv,  the  Act  mav  operate  to  directly  injure  small  businesses  in  ways  that 
are  not  readily  apparent.  I  will  offer  two  such  examples.  Under  the  Act,  manu- 
facturers may' grant  so-called  functional  discounts  to  enterprises  at  differing  levels 
in  the  distribution  chain.  Since  wholesalers,  for  example,  are  not  in  direct  com- 
petition with  retailers,  price  concessions  granted  to  the  wholesalers  for  the  func- 
tions they  perform  do  not  violate  the  Act.  In  California,  a  group  of  automotive 
parts  jobbers  decided  that  if  they  formed  a  cooperative,  they  could  perform  the 

3  Sep    Testimonv    of    Federal    Trade    Commissioner   Mayo    Tliompson    before    the    Joint 
Economic  Committee,  November  18,  1974,  at  8  and  Exhibit  3. 
58-998—75 10 
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wholesalers'  functions  at  lower  cost  to  them  than  by  dealing  through  the  whole- 
salers. According  to  the  FTC,  though,  anj'  discount  granted  to  the  jobber's 
cooperative  would  be  treated  as  paid  to  the  jobbers  individually,  and  thus  subject 
to  a  Robinson-Patman  challenge  by  competing  jobbers  who  were  not  members  of 
the  co-op.  After  much  legal  wrangling,  the  FTC  ruled  that  the  cooperative  was 
not  entitled  to  receive  the  discount  which  could  lawfully  be  given  to  the 
wholesalers.^ 

In  another  instance,  a  major  oil  compan.v  found  that  one  of  its  dealers  was  en- 
gaged in  a  price  war  with  a  nearby  station  of  a  competing  brand.  In  order  to  help 
the  station  stay  in  business,  the  oil  company  offered  the  threatened  dealer  special 
price  discf)unts  to  help  it  meet  its  competition.  The  Supreme  Court,  however,  up- 
held an  FTC  finding  that  the  special  assistance  to  the  endangered  small  dealer 
discriminated  against  other  dealers  of  the  same  brand  and  that  the  meeting  com- 
petition defense  was  only  available  to  meet  challenges  from  the  oil  compan3''s  own 
competitors  and  not  those  of  its  customers.^  Hopefully,  gasoline  dealers  caught  in 
suljsequent  price  wars  have  survived  their  encounters  with  the  Robinson-Patman 
Act. 

Thus,  I  think  it  is  clear,  at  the  very  least,  Rol)inson-Patman  is  a  two-edged 
sword.  Many  small  businessmen  believe  it  is  helpful  to  them;  I  am  convinced  that 
it  frequently  hurts.  The  hard  truth  is  that  the  protectionist  aspects  of  the  Act  are 
both  unwarranted  and  futile  for  the  same  reason:  businesses  if  any  kind  do  not 
stay  in  business  over  the  hmg  run  unless  they  provide  goods  and  services  at  a  price 
the  public  is  willing  to  pay.  If  the  public  believes  it  can  be  better  served  by  large 
organizations,  these  will  prosper.  If  the  puiilic  prefers  the  more  personalized  service 
that  a  smaller  firm  can  pnnide,  then  these,  too,  will  remain  viable.  If  a  business 
serves  the  needs  of  the  marketplace,  no  restriction  on  competition  is  nece.ssary  to 
insure  its  success;  if  it  does  not,  then  no  restriction  on  competition  will  successfully 
preserve  it  in  the  long  run. 

In  addition  to  litigutif)n,  and  regulatory  and  legislation  efforts,  all  of  which  im- 
pact on  small  business,  on  occasion  the  i)ivision  does  furnish  direct  a.ssistance  on 
small  lousiness  problems.  When  small  l^usinessmen  comjjlain  to  us  of  certain  busi- 
ness practices,  the  Division  is  sometimes  able  to  assist  them  through  informal  con- 
sultation with  the  parties  to  a  dispute.  It  may  be  that  even  tough  indications  of 
possible  technical  antitrust  violations  exist,  the  impact  on  interstate  commerce  is 
such  that  it  does  not  justify  our  use  of  a  large  amount  of  resources.  Thus,  working 
out  the  dispute  without  litigation  becomes  highly  desirable.  In  addition,  there  are 
cases  in  which  the  difficulty  arises  not  so  much  from  a  possible  antitrust  violation 
as  from  a  mere  lack  of  consideration  by  a  large  firm  with  whom  the  small  business- 
man must  deal.  S(^metimes,  there  are  simply  communications  problems.  Thus, 
there  are  times  in  which  we  may  be  able  to  persuade  the  large  business  to  give  con- 
sideration to  the  small  businessman's  problems  and  change  its  policy  to  accom- 
modate his  needs. 

Mr.  HuNGATE.  I  want  to  express  the  appreciation  of  the  sub- 
committee for  your  attendance  here  today,  gentlemen,  and  we  look 
forward  to  papers  and  documents  b}*  the  15th  of  September. 

Thank  you  again. 

Mr.  Sims.  Thank  you.  Mr.  Chairman. 

[Further   submissions    from    the    Department   of   Justice   follow.] 

Dep.vrtment  of  Justice, 
Washington,  D.C.,  September  16,  1975. 
Hon.  William  L.  Hungate, 

Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies,  Committee  on  Small 
Business,  House  of  Representatives,  Washington,  D.C. 
Dear  Mr.  Chairm.^n:  During  his  testimony  before  your  Subcommittee  on 
July  10,  1975,  Mr.  Sims  of  my  staff  was  asked  to  supply  at  a  later  time  certain 
items  of  further  information.  Your  letter  of  July  30,  1975  itemizes  the  materials 
which  the  Subcommittee  desires  to  receive. 

Attachments  A  through  F  to  this  letter  supply  the  requested  materials.  If  we 
can  be  of  any  further  assistance,  please  do  not  hesitate  to  call  upon  us. 
Sincereh^  yours, 

Thomas  E.  Kauper, 
Assistant  Attorney  General,  Antitrust  Division. 
Attachments. 


'■'  S' out  hern    California    Jobbers,    Inc.,    [1965-1967    Transfer    Binder]    Trade    Reg.    Rep. 
1  17.410  (FTC  196.5). 

<  FTC  V.  Sun  Oil  Co.,  371  U.S.  505  (19G3). 
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Attachment  A 

EMISSION  CONTROL  WARRANTY  LIAISON  WITH  EPA 

Both  before  and  after  Mr.  Sims'  testimony  of  July  10,  the  Antitrust  Division 
has  been  conducting  a  legal  analysis  of  potential  antitrust  problems  created  by  the 
requirements  of  the  legislativelv  mandated  emission  control  warranty  require- 
ments. The  antitrust  implications  are,  to  say  the  least,  vmclcar.  Congress  has 
imposed  rigid  obligations  upon  automotive  manufacturers.  It  is  they  woh  rtmain 
responsible"  for  the  performance  of  emission  control  devices.  There  are  substantial 
ciuestions  as  to  how  far  thev  may  go  in  restricting  replacement  parts  tx)  those  of 
their  own  manufacturer.  This  question  remains  under  study,  and,  although  dis- 
cussions have  been  held  between  Antitrust  Division  personnel  and  the  Environ- 
mental Protection  Agencv,  no  resolution  of  these  questions  has  yet  been  achieved. 
None  of  these  discussions  has  been  embodied  in  correspondence  between  the 

agencies. 

Attachment  B 

antitrust  division ftc  jurisdiction 

You  have  asked  for  areas  where  by  tradition  or  history  the  FTC  or  the  Antitrust 
Division  would  automaticallv  have  and  take  jurisdiction.  Instances  of  this  would 
include  allegations  of  violat'ion  of  the  Robinson-Patman  Act.  Such  matters  by 
triidition  would  automaticallv  come  under  the  jurisdiction  of  the  Federal  Trade 
CJommission,  except  where  this  is  merely  a  part  of  a  larger  case  otherwise  assigned 
under  our  liaison  procedures  to  the  Antitrust  Division.  Another  instance  of  auto- 
matic jurisdiction  bv  the  FTC  would  be  consumer  complaints  which  do  not  involve 
a  well-defined  violation  which  might  otherwise  be  under  Justice  jurisdiction.  In 
addition,  franchising  matters  now,  for  the  most  part,  automatically  go  to  the 
FTC. 

On  the  other  hand,  allegations  involving  horizontal  price  fixing  usually  are 
automaticallv  assigned  to  the  Antitrust  Division,  and  in  specific  commodity 
areas,  allegations  of  violations  involving  the  steel  industry  have  traditionally  been 
handled  by  the  Antitrust  Division. 

Attachment  C 


144 

Attachment  D 

biographical  sketches  of  antitrust  division  personnel 

You  have  asked  for  biographical  sketches  of  the  top  level  staff  people  in  the 
Antitrust  Division.  At  present,  ten  people  occupy  such  positions  in  the  Antitrust 
Division.  Following  are  biographies  of  these  top  level  staff  people: 

THOMAS  E.  KAUPER,  ASSISTANT  ATTORNEY  GENERAL,  ANTITRUST  DIVISION 

Born:  September  2.j    193.5;  Brooklyn,  N.Y. 

Education:  University  of  Michigan— A.B.,  19.")7;  J.D.,  1960.  Phi  Beta  Kappa,. 
Order  of  the  Coif.  Editor-in-chief,  Michigan  Law  Review,   1959-1960. 

Legal  experience: 

1960-62.  Law  Clerk,  Justice  Potter  Stewart,  Supreme  Court  of  the  United 
States. 

1962-1964.  Associate,  Sidley  and  Austin,  Chicago,  Illinois. 

1964-1967.  Assistant  Professor  of  Law,  University  of  Michigan  Law  School. 

1967-1969.  Associate  Professor  of  Law,  University  of  Michigan  Law  School. 

1969-present.  Professor  of  Law,  University  of  Michigan  Law  School  (on  leave 
1969-1971  and  at  present). 

1969-1971.  Deputy  Assistant  Attorney  General,  Office  of  Legal  Counsel,  U.S. 
Department  of  Ju.stice. 

1971-1972.  Executive  Director,  National  Institute  for  Consumer  Justice 
(while  teaching). 

1972-present.  Assistant  Attorney  General. 

Admitted  to  bar:  Illinois,  1962.' Supreme  Court  of  the  United  States,  1972. 

Subjects  taught:  Antitrust,  Unfair  Trade  Practices,  Property. 

Publications:  "FTC  v.  Jantzen:  Blessing,  Disaster  or  Tempest  in  a  Teapot," 
64  Mich.  L.  Rev.  1.52.3  (1966);  "Cease  and  Desist:  The  History,  Effect  and  Scope 
of  Clayton  Act  Orders  of  the  Federal  Trade  Commission,"  66  Mich.  L.  Rev.  109.5 
(1968);  "The  'Warren  Court'  and  the  Antitrust  Laws:  Of  Economics,  Populism, 
and  Cynicism,"  67  Mich.  L.  Rev.  325  (1968);  Property — An  Introduction  to  the 
Concept  and  the  Institution,  West  Publishing  Co.  (1974). 

Organizations:  American  Bar  Association  (Antitrust,  Administrative  Law,  and 
Real  Property,  Probate  and  Trust  Law  Sections) ;  lUinois  State  Bar  Association 
(Antitrust  Section) . 

Family:  Married  to  Shirlej'^  Worrell  of  Ann  Arbor,  ^Michigan.  Two  children, 
Karen  and  Krista  (aged  13  and  11). 

BRUCE    B.    WILSON,    DEPUTY    ASSISTANT    ATTORNEY    GENERAL,    ANTITRUST   DIVISION,. 

DEPARTMENT    OF   JUSTICE 

Educated  at  Princeton  University  (A.B.  19.58)  and  the  University  of  Pennsji- 
vania  Law  School  (LL.B.  1961).  Following  graduation  from  law  school,  served  as 
law  clerk  to  the  late  Herbert  F.  Goodrich,  a  Judge  in  the  United  States  Court  of 
Appeals  for  the  Third  Circuit.  Between  19G2  and  April  1969,  practiced  law  in 
Philadelphia  with  the  firm  of  Montgomery  McCracken,  Walker  &  Rhoads.  In 
1965,  was  a  Fellow  at  the  Salzburg  Seminar  on  American  Studies  in  Salzburg, 
Austria.  On  April  16,  1969,  joined  the  Antitrust  Division  as  Special  Assistant  to 
Assistant  Attornej^  General  Richard  W.  McLaren.  Served  as  Chief  of  the  Con- 
sumer Affairs  Section,  Antitrust  Division,  from  December  15,  1970,  imtil  June  16, 
1971,  when  he  was  named  Deputy  Assistant  Attorney  General  for  Consumer  and 
Interagency  Affairs  of  the  Antitrust  Division.  On  Feiaruary  3,  1972,  he  w^as  named 
Deputy  Assistant  Attornej^  General  of  the  Antitrust  Division. 

JONATHAN    C.    ROSE,    ACTING    DEPUTY    ASSISTANT    ATTORNEY    GENERAL,    ANTITRUST 
DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

Born  June  8,  1941.  Yale  University  A.B.  in  history,  1963;  Harvard  Law  School 
LL.  B.  (Cum  Laude),  1967.  Law  Clerk  to  Justice  Ammi  Cutter  (]N,Iass.  Supreme 
Judicial  Court),  1967-68.  Staff  Assistant— The  White  House  (Lt.,  U.S.  Army), 
1969-1971.  Special  A-^sistant  to  the  President,  1971-1972.  General  Counsel, 
Council  on  International  Economic  Policy  (White  House),  1972-1974.  Associate 
Deputy  Attorney  General,  April  1974-September  1974;  Director  Office  of  Policy 
and  Planning,  U.S.  Department  of  Justice,  September  1974-August  1975;  Acting 
Deputy  Assistant  Attorney  General,  Antitrust  Division,  U.S.  Department  of 
Justice,  August  1975  to  present. 
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JOE    SIMS,    ACTING    DEPUTY   ASSISTANT    ATTORNEY    GENERAL,    ANTITRUST   DIVISION, 

DEPARTMENT   OF   JUSTICE 

Mr.  Sims  holds  a  Bachelor  of  Science  degree  (19G7)  from  Arizona  State  Univer- 
sity, lie  received  his  law  degree  from  the  Arizona  State  University  College  of  Law 
in  1970.  He  is  a  member  of  the  State  Bar  of  Arizona. 

Mr.  Sims  joined  the  Antitrust  Division  in  1970  as  an  attorney  in  the  Evaluation 
Section.  While  in  that  position,  he  was  responsible,  in  addition  to  other  duties,  for 
evaluating  and  recommending  Department  positions  on  a  variety  of  matters,  with 
primary  responsibility  in  the  Ijanking  and  financial  sector. 

In  1973,  ]Mr.  Sims  was  appointed  Special  Assistant  to  Thomas  E.  Kauper, 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division.  His  duties  in  that 
position  included  responsibilities  involving  the  complete  range  of  Antitrust 
Division  activities. 

In  1975,  Mr.  Sims  was  appointed  Acting  Deputy  Assistant  Attorney  General 
for  Legislative  and  Interagency  Affairs. 

DONALD  A.  FARMER,  JR.,  SPECIAL  ASSISTANT  TO  THE  ASSISTANT  ATTORNEY  GENERAL, 

ANTITRUST  DIVISION 

Don  Farmer  was  l^orn  in  1944  and  was  raised  in  Pratt,  Kansas.  He  received  an 
A.B.  degree  in  history  from  Stanford  University  in  1966,  and  a  J.D.  degree  from 
the  Standford  Law  School  in  1969.  While  in  law  school,  he  was  an  organizer  and 
editor  of  the  Stanford  Journal  of  International  Legal  Studies. 

From  1969  to  1974,  Mr.  Farmer  was  a  trial  attorney  in  the  Public  Counsel  and 
Legislative  Section  of  the  Antitrust  Division,  where  his  responsibilities  included  a 
substantial  amount  of  regulatory  ngency  litigation  and  federal  antitrust  litigation 
related  to  regulated  industries,  primarilj^  the  nuclear  energy  and  transportation 
industries.  Since  late  1974  Mr.  Farmer  has  been  a  Special  Assistant  to  the  Assistant 
Attorney  General  in  the  Antitrust  Division. 

Mr.  Farmer  is  a  member  of  the  bar  in  California  and  the  District  of  Cohmibia, 
and  is  a  member  of  the  antitrust  sections  of  the  American  Bar  Association  and  the 
District  of  Columbia  Bar  Association.  He  has  been  organizing  counsel  to  two  tax- 
exempt  educational  corporations  in  the  fine  arts  and  museimi  fields. 

Jane  V.  IVIoran  and  Mr.  Farmer  were  married  in  1967,  and  have  two  children  who 
were  born  in  1972  and  1975. 

JOHN     M.     NANNES,     SPECIAL    ASSISTANT    TO    THE    ASSISTANT    ATTORNEY    GENER.\L, 

ANTITRUST   DIVISION 

John  M.  Nannes  received  a  Bachelor  of  Business  Administration  Degree  in 
1970  from  the  University  of  Michigan.  In  1973  he  received  a  Juris  Doctor  degree 
from  the  University  of  Michigan,  where  he  served  as  Articles  Editor  of  the 
Michigan  Law  Review  and  was  admitted  to  the  Order  of  the  Coif. 

During  1973  and  1974  Mr.  Nannes  served  as  law  clerk  to  Circuit  Judge  Roger 
Robb  of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
During  the  1974  Term,  he  served  as  law  clerk  to  Associate  Justice  William  H. 
Rehnquist  of  the  Supreme  Court  of  the  United  States. 

Mr.  Nannes  joined  the  Antitrust  Division  as  a  Special  Assistant  to  the  Assistant 
Attornej'^  General  in  1975. 

He  is  admitted  to  practice  in  the  District  of  Columbia  and  the  State  of  Michigan. 
Mr.  Nannes  was  born  in  194S  and  is  married  to  the  former  Carole  J.  Tobias,  of 
Detroit,  jMichigan. 

BIOGRAPHICAL    SKETCH    OF    BADDIA    J.    RASHID 

'Sir.  Rashid  was  born  in  Fort  Madison,  Iowa.  He  received  an  A.B.  degree 
(cum  laude)  in  1942  from  St.  Louis  University,  a  J.D.  degree  in  1947  and  an 
LL.M.  degree  in  1950  from  Georgetown  University,  with  the  highest  honors. 

During  his  service  in  the  United  States  Air  Force  from  1943  to  1945,  Mr. 
Rjishid  participated  in  the  African,  Mediterranean,  and  European  theatre  cam- 
paigns. He  was  awarded  i)oth  the  Bronze  Star  Medal  and  the  Croix  de  Guerre. 

Mr.  Rashid  is  a  member  of  the  Bar  of  the  District  of  Columbia.  He  was  em- 
ployed as  a  Trial  Attfirney  in  the  Antitrust  Division  of  the  Justice  Department 
in  i94S.  In  1952  he  became  the  Assistant  Chief  of  the  Special  Litigation  Section, 
and  was  promoted  to  Chief  of  that  section  in  1957.  In  1957  he  was  a  candidate 
for  the  William  A.  Jump  ]Memorial  Award  for  outstanding  government  service. 
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In  December  of  1958  Mr.  Rashid  was  appointed  Chief  of  the  Trial  Section  of  the 
Antitru>t  Division,  and  was  given  a  Sustained  Superior  Performance  Award  by 
the  Attorney  General  in  1958.  In  1960  he  was  a  representative  of  the  Department 
at  an  international  conference  in  Germany  on  antitrust  regulation.  Early  in  1966 
he  was  named  Deputy  Director  of  Operations  for  the  Antitrust  Division,  and 
was  a  candidate  for  the  1966  Rockefeller  Public  Service  Award.  In  June  of  1967 
he  was  appointed  as  Director  of  Operations  for  the  Division.  In  1973  he  was 
awarded  the  Attorney  General's  Distinguished  Service  Award,  as  well  as  the 
National  Order  of  the  Cedars  from  the  country  of  Lebanon.  In  1975  he  was 
awarded  the  Justice  Tom  C.  Clark  Award  of  the  Federal  Bar  Association  for 
outstanding  government  career  service. 

Mr.  Rashid  is  a  member  of  Delta  Theta  Phi  Law  Fraternity  and  the  Alpha 
Sigma  Nu  National  Honor  Society.  He  is  a  National  Trustee  of  American  Lebanese 
Syrian  Associated  Charities,  Inc.  He  also  serves  on  the  Bc.ard  of  Governors  and 
Executive  Committee  for  St.  Jude  Children's  Research  Hospital,  and  u  active  in 
various  civic  and  religious  organizations. 

WILLIAM    K.    SWOPI-: 

William  E.  Swope  received  his  B.A.  degree  from  the  University  of  New  Mexico 
in  1958  and  his  LL.B.  degree  from  George  Washington  University  Law  School 
in  1963.  He  joined  the  Antitrust  Division  of  the  Department  of  Justice  upon 
graduation  and  served  at  various  times  as  a  trial  attorney,  as  an  assistant  to  the 
Director  of  Operations,  and  as  Special  Assistant  to  the  Assistant  Attorney  Gen- 
eral. In  1970,  he  became  Chief  of  tl^e  Atlanta  Field  Office  and  in  1974  became 
Deputy  Director  of  Operations. 

GEORGE    A.    HAY,    DIRECTOR    OF    ECONOMICS,    ECONOMIC    POLICY    OFFICE 

Dr.  Hay  was  born  in  New  York  City  in  1942.  He  received  a  B.S.  in  Mathematics 
from  Le  Moyne  College  in  1963  and  a  Ph.D.  in  Economics  from  Northwestern 
University  in  1969.  In  1966-67  Dr.  Hay  was  a  Fellow  at  the  Brookings  Institu- 
tion. In  1967  he  joined  the  Economics  Faculty  at  Yale  University  where  he  attained 
the  rank  of  Associate  Professor.  In  1972  while  on  leave  of  absence  from  Yale  he 
served  as  Special  Economics  Assistant  to  the  Assistant  Attorney  General  for 
Antitrust.  In  1973  he  was  appointed  to  his  present  position.  Dr.  Hay's  professional 
work  has  been  published  in  many  of  the  major  professional  journals  including  The 
American  Economic  Review,  The  Quarterly  Journal  of  Economics,  and  The 
Journal  of  Law  and  Economics. 

BIOGRAPHICAL   INFORMATION    OF    GREGORY    B.    HOVENDON 

Born :  Plainfield,  New  Jersey — October  7,  1934. 

Residence:  Bethesda,  Maryland. 

Married:  (Barbara),  two  children  (Jeff rev,  John). 

Education:  A.B.  (Cum  laude)  Amherst  College  1956:  L.L.B.  Stanford  1963. 

Honors:  Law  Review  (Note  Editor),  Order  of  the  Coif. 

Professional  experience: 

Law  clerk  to  Judge  Ben  C.  Duniway,  9th  Circuit,  U.S.  Court  of  Appeals,  1963- 
1964. 

Associate,  Gray,  Cary,  Ames  &  Fr,ye,  San  Diego,  California,  1964-1965. 

Antitrust  Division,  Department  of  Justice,  1965-. 

Asst.  Chief,  Appellate  Section,  1967-1971;  Chief,  Consumer  Affairs  Section, 
1971- ;  Acting  Director,  Office  of  Planning  and  Special  Programs,  1975-. 

Member:  State  Bar  of  California  (admitted  1964);  American  Bar  Association; 
Montgomery  Soccer  Inc.  (Board  of  Directors,  1973). 

Attachment  E 

colonial  pipeline  investigation 

The  Federal  Trade  Commission  began  an  investigation  of  the  Colonial  Pipeline 
in  early  1962.  Almost  a  year  later,  the  FTC  transferred  the  investigation  to  the 
Department  of  Justice,  after  concluding  that  cjuestions  of  monopoly  were  involved 
and  could  be  better  handled  by  the  Department.  The  Department's  investigation 
l)egan  in  January  1963,  and  a  Civil  Investigative  Demand  was  served  upon 
Colonial. 
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In  October  1904,  the  staff  sent  forward  its  recommendation  for  a  civil  suit 
against  Colonial  and  its  nine  owners.  This  recommendation  was  based  on  alleged 
violations  of  Section  7  of  the  Clayton  Act  and  Sections  1  and  2  of  the  Sherman 
Act.  The  elements  relied  on  to  support  a  Section  1  charge  would  also  have  con- 
stituted the  elements  of  a  Section  7  charge,  based  upon  joint  venture  analysis. 

The  initial  recommendation  would  have  .sought  divestiture  as  the  primary 
form  of  relief  coupled  with  injunctions  designed  to  curb  continued  unlawful 
conduct. 

Shortly  thereafter,  the  OfBce  of  Operations,  w'hich  reviews  all  such  staff  recom- 
mendations, reviewed  the  staff  recommendatit)n.  That  office  recommended  that 
the  Section  2  count  be  dropped,  but  did  recomniend  that  suit  be  brought  against 
Colonial  and  its  owners  based  on  the  Section  1  and  Section  7  theories. 

A.ssistant  Attorney  General  William  Orrick,  Jr.  forwarded  the  proposed  suit  to 
the  Attorney  General  for  approval  in  March,  ]96o.  The  Attorney  General  returned 
the  papers  to  the  Antitrust  Division  upon  the  appointment  of  a  new  Assistant 
Attorney  General  for  Antitrust,  Donald  F.  Turner,  and  requested  that  Turner 
review  the  matter  prior  to  the  Attorney  General's  decision. 

On  June  30,  1905,  a  special  assistant  to  Mr.  Turner  reviewed  the  papers  and 
recommended  that  a  suit  against  Colonial  1)6  Vjrought  based  on  Sections  1  and  2  of 
the  Sherman  Act.  He  concluded  that  the  pipeline  was  so  constructed  and  operated 
that  competitors  of  the  owners  were  being  foreclosed  from  using  it.  Since  the 
pipeline  involved  significant  cost  advantages,  this  placed  competitors  at  a  sig- 
nificant disadvantage. 

Review  continued  in  July,  1905,  focusing  on  the  various  exchange  arrangements 
created  by  the  owners  to  facilitate  shipments  over  the  pipeline.  The  reviewers  had 
some  difficulty  with  the  uncertain  nature  of  the  competitive  consequences  of  these 
arrangements.  As  a  result,  Mr.  Turner  turned  the  matter  over  to  the  Evaluation 
Section  for  its  a^.-essment  of  the  case. 

On  December  28,  1905,  the  Evaluation  Section  submitted  its  conclusions.  It 
concluded  that  a  case  should  be  brought  based  on  Section  1  of  the  Sherman  Act, 
basing  the  conclusion  on  precedents  which  state  that  when  competitors  are  denied 
access  to  a  facility  necessary  for  them  to  compete  on  an  equal  basis,  the  Sherman 
Act  has  been  violated.  See,  United  States,  v.  Terminal  R.R.  Ass'n  of  St.  Louis, 
224  U.S.  383  (1912)  and  Associated  Pres^  v.  United  States,  320  U.S.  1  (1945). 
Evaluation  recommended  that  the  Section  7  and  Section  2  charge^-  l^e  dropped. 
However,  the  Evaluation  Section  also  recommended  that  the  staff  conduct  addi- 
tional investigation  on  the  subject  of  whether  nonowners  were  in  fact  denied 
ownership  and  access  to  the  pipeline. 

In  February  1900,  Mr.  Turner  sought  advice  from  an  economist  employed  in 
another  government  agency  f)n  the  competitive  implications  of  the  Colonial 
Pipeline.  The  response  was  a  suggestion  that  a  study  be  undertaken  to  determine 
whether  the  pipeline  had  affected  prices  of  petroleum  products  in  the  markets 
served  by  the  pipeline.  Shortly  thereafter,  the  Division  engaged  this  economist 
and  another  to  undertake  a  study  of  the  effect  of  Colonial  on  product  prices. 
The  study  was  to  focus  on  the  effect  of  the  various  exchange  arrangements. 
Another  Civil  Invesigative  Demand  was  sent  to  Ccjlonial  and  its  owners  requesting 
the  additional  information  reqtiested  to  conduct  the  study.  After  evahiating  the 
data,  the  economists  concluded  that  there  was  insufficient  data  to  reach  a  mean- 
ingful conclusion.  Mr.  Turner  was  succeeded  by  Mr.  Edwin  Zimmerman  as 
Assistant  Attorney  General  before  reaching  any  conclusion  on  the  various  theories 
and  recommendations. 

In  July  1908,  a  consultant  was  asked  to  reassess  the  Colonial  matter.  He 
concluded  that  the  Division  should  bring  a  suit  based  on  section  7  of  the  Clayton 
Act.  He  recommended  that  the  ntunerous  exchange  agreements,  which  had  pre- 
occupied so  many  reviewers,  should  be  dropped  from  the  complaint  because  of 
undue  complications  and  delay  caused  by  their  incliisif)n. 

Before  a  decision  was  reached  on  that  recommendation,  Mr.  Zimmerman  was 
succeeded  as  Assistant  Attorney  General  by  Richard  W.  McLaren.  Mr.  McLaren 
asked  an  attorney  in  the  Evaluation  Section  to  take  a  fresh  look  at  the  pending 
recommendations.  That  attorney  concluded  that  joint  venture  pipelines  do  have 
anticompetitive  effects  at  the  marketing  and  di-;tribution  levels.  But  he  did  not 
reccmimended  instituting  a  case  against  Colonial,  since  there  were  other  pipeline 
recommendations  pending  that  could  accomplish  the  Division's  goals  without  the 
undue  complicaticms  inherent  in  a  case  against  Colonial  and  its  owners. 
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Sub^equentlv,  the  Evaluation  Section  was  asked  to  prepare  policy  guidelines 
the  Division  could  use  in  assessing  pipeline  cases  in  general,  and  specifically  the 
pending  recommendations,  including  Colonial.  In  November  1972,  the  Evaluation 
.Section  concluded  that  the  economies  of  scale  inherent  in  pipelines  justify  large 
monopoly  lines  and  that  joint  ownership  by  shippers  may  be  preferal)le  to  inde- 
Ijendent  "ownership  as  it  permits  the  savings  to  be  competed  away  in  marketing 
competitif)n  between  the  shippers.  If  this  assessment  is  correct,  it  was  argued, 
the  focus  of  the  Department  should  be  on  assuring  equality  of  access  to  all  potential 
shippers.  This  raised  the  question  whether  a  significant  case  remained  against 
Colonial  given  the  fact  that  Colonial  had  apparently  permitted  nonowners  to 
use  the  pipeline.  It  was  recommended  that  the  Department  close  the  case  unless 
the  staff  could  establish  denial  of  access  to  nonowner  shippers. 

In  the  interim,  Mr.  McLaren  left  the  Division  and  a  new  Assistant  Attorney 
General,  Thomas  E.  Kauper,  was  appointed.  In  January  1973,  three  senior  Divi- 
sion attorneys  concurred  in  the  analysis  of  the  Evaluation  Section.  That  analysis 
has  been  concurred  in  by  Mr.  Kauper,  and  the  Division  is  presently  updating  the 
investigation  in  an  effort  to  determine  whether  or  not  all  interested  users  are  pres- 
ently being  granted  access  on  reasonable  terms. 

Question  7: 

Question  7  of  your  letter  requests  the  names  and  present  whereabouts  of  all  in- 
dividuals who  were  in  charge  of  the  Colonial  Pipeline  investigation.  Mr.  William  J. 
Lamont  was  in  charge  of  the  investigation  from  1963  until  his  retirement  in  June 
1972.  Mr.  Lamont  presently  is  in  private  practice  in  Washington,  D.C.  located  at 
the  following  address:  Lobel,  Novins  and  Lamont,  1523  L  Street,  N.W.,  Washing- 
ton, D.C. 20005. 

Presently,  Mr.  Leonard  L.  Coburn  is  in  charge  of  the  investigation. 

Attachment  F 
informal  consultations  with  small  businesses 

You  have  asked  for  two  recent  examples  of  the  Division's  informal  consultation 
with  respect  to  small  business  complaints  received.  In  one  of  the  following  two  in- 
stances, we  were  successful  in  assisting  the  small  business  firm;  in  the  other,  we 
were  not. 

A  dealer  in  large  plumbing  supplies  from  Staten  Island,  N.  Y.  complained  to  us 
that  he  was  no  longer  receiving  certain  supplies  from  his  distributor.  He  feared  that 
this  was  caused  by  his  competitors  conspiring  against  him  to  induce  the  distribu- 
tor to  foreclose  him  from  these  supplies.  However,  our  investigation  of  the  matter 
indicated  there  was  no  serious  basis  for  these  allegations.  By  letter  of  May  9,  1975, 
we  were  forced  to  advise  the  complainant  that  there  was  no  further  action  the 
Antitrust  Division  could  appropriately  take. 

In  contrast,  an  attorney  for  an  art  store  ftwner  in  Las  Vegas,  Nevada,  complained 
to  the  local  U.S.  Attorney  that  his  client  was  imal)le  to  purchase  works  of  art 
from  a  Los  Angeles  dealer,  allegedly  at  the  insistence  of  a  local  competitor  by 
whom  the  client  was  once  employed.  This  complaint  was  referred  to  us.  While  we 
advised  the  complainant  that  as  a  general  rule  a  supplier  had  a  legal  right  to 
terminate  dealing  with  an  old  customer  or  to  refuse  to  deal  with  a  new  customer, 
we  agreed  to  take  up  the  matter  with  the  supplier  on  an  informal  basis.  By  letter 
of  February  18,  1975,  we  wrote  the  supplier  soliciting  further  information  on  the 
matter,  Ijut  suggesting  that  a  mutually  satisfactory  arrangement  be  worked  out 
directly  l^etween  the  supplier  and  the  complainant  as  to  further  sales  of  works  of 
art.  This  letter  apparently  prompted  a  satisfactory  resolution  of  the  difficulty  be- 
tween the  parties. 

[Whereupon,   at    11:15  a.m.,  the  subcommittee  adjourned,   to  re- 
reconvene  subject  to  the  call  of  the  Chair.] 
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THURSDAY,  JULY   17,   1975 

House  of  Represextatives, 
Subcommittee  ox  Activities  of  Regulatory  Agexcies 

OF  THE  Committee  ox  Small  Busixess, 

Washington,  D.C. 

The  subcommittee  met,  inirsiiant  to  notiee,  at  9:40  a.m.,  in  room 
2359,  Raybiirn  House  Office  Building,  Hon.  William  L.  Hungate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Huxgate.  The  subcommittee  will  be  in  order. 

This  morning  we  continue  our  hearings  on  the  activities  and  regula- 
tions of  the  Federal  regulatory  agencies  and  their  effect  upon  small 
business.  This  morning's  witness  will  be  the  very  able  Chairman  of  the 
Federal  Trade  Commission,  Hon.  Lewis  A.  Engman.  When  Mr. 
Engman  was  sworn  in  as  Chairman  in  1973,  he  was  the  youngest 
person  ever  chosen  to  head  a  Federal  agency.  Since  that  time  he  has 
pursued  a  vigorous  course  of  attempting  to  fulfill  the  Commission's 
role  of  purging  the  economy  of  anticom])etitive  behavior. 

Mr.  Engman  Anil  testify  on  several  areas  this  morning;  the  general 
topic  of  regulation  reform,  the  Commission's  organization  and  role  in 
regulatory  reform  as  they  relate  to  small  business,  the  Commission's 
reiationshiji  with  the  Nation's  small  businesses,  the  complaints  re- 
ceived from  small  businesses  by  the  Commission,  and  the  relationship 
between  the  Commission  and  the  Antitrust  Division  of  the  Depart- 
ment of  Justice. 

Before  Mr.  Engman  begins  his  statement  I  should  like  to  inform  the 
subcommittee  that  the  Commission  did  ask  the  Chair  if  we  \\  ished 
other  members  of  the  FTC  to  join  Chairman  Engman  this  morning. 
And  the  Chair  took  the  view  that  the  Chairman  was  able  to  state  the 
Commission's  stands  in  the  areas  we  are  looking  into  this  morning. 
The  Commission's  General  Counsel,  responsible  for  much  of  the 
Agency's  contact  with  small  business  is  here  as  well,  I  am  informed. 
This  issue  has  come  up  in  connection  with  another  agency  under 
study.  Members  are  advised  that  they  have  a  memo  in  front  of  them 
which  will  require  their  immediate  attention  today  or  tomorrow. 

Any  other  opening  statement? 

Mr.  McCoLLisTER.  Onlv  to  welcome  the  chairman. 

Mr.  Huxgate.  Mr.  Bedell? 

Mr.  Bedell.  No. 

Mr.  Huxgate.  Please  proceed.  You  may  proceed  as  you  see  fit. 

(149) 
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TESTIMONY  OF  LEWIS  A.  ENGMAN,  CHAIRMAN,  FEDERAL  TRADE 

COMMISSION 

Mr.  Engman.  We  have  submitted  in  response  to  questions  from  you, 
Mr.  Chairman,  and  from  the  subcommittee  some  information  relating 
to  a  number  of  questions  which  you  refer  to  in  your  opening  statement. 
I,  of  course,  will  be  happy  to  attempt  to  respond  to  questions  relating 
to  that  material  following  a  brief  statement  which  I  would  like  to  make. 

We  welcome  this  opportunity  this  morning  to  appear  before  this 
subcommittee  to  discuss  the  role  of  the  FTC  as  it  affects  small  business. 
My  statement  is  endorsed  by  each  of  the  five  members  of  the  Commis- 
sion. As  you  know,  our  mandate  is  to  advance  a  public  interest  bv 
ensuring  that  competition  in  the  marketplace  is  free  and  fair. 

It  requires  us  to  challenge  business  practices  which  are  anticompeti- 
tive, unfair,  or  deceptive — and  to  do  so  whether  the  business  is  large, 
small  or  medium-sized.  So,  in  that  sense,  it  can  be  argued  that  the 
Commission  has  no  policies  which  are  designed  directly  to  benefit 
small  business. 

But  that  is  not  to  say  that  our  policies  are  not  of  pecuhar  benefit 
to  small  business.  Antitrust  enforcement  is  designed  to  preserve  and 
promote  opportunities  for  competition,  to  eliminate  illegal  barriers  to 
entry,  and  to  prevent  abuse  of  monopoly  power.  Consumer  protection 
action  is  directed  toward  preventing  unfair  and  deceptive  sales  and 
advertising  practices.  All  of  this  obviously  benefits  all  honest  competi- 
tors and  encourages  new  entrants — all  to  the  ultimate  benefit  of  the 
consumer. 
_  So,  then,  while  our  enforcement  is  indiscriminate  with  respect  to 
size,  it  seems  obvious  to  us  that  small  business  is  a  major  beneficiary. 

Many  of  our  recent  antitrust  cases  and  current  programs  have 
direct  significance  for  segments  of  the  small  business  community. 
For  example,  during  the  last  year,  we  settled  a  substantial  case,  the 
Philli2)s  case,  involving  allegations  of  dealer  coercion  by  one  of  the 
major  petroleum  distributors.  Under  the  settlement,  suppliers  are 
prohibited  from  arbitrary  termination  of  short-term  leases  and  from 
imposing  burdensome  conditions  of  operations.  We  believe  the  terms 
of  that  settlement  significantly^  increase  the  rights  and  tlie  bargaining 
positions  of  independent  gasoline  dealers. 

In  another  recent  matter,  the  Adolph  Coors  case,  the  Commission 
challenged  restrictive  distribution  practices  by  a  major  beer  supplier 
in  the  Western  United  States.  The  Commission's  decision,  which  was 
aflSrmed  on  appeal,  opened  up  channels  of  distribution  that  had 
restricted  resale  b}'  Coors  distributors.  The  increased  opportunities 
for  dealers  who  wished  to  utilize  the  new  freedoms  conferred  by  the 
order  are  illustrated  by  the  fact  that  Coors  beer  is  now  available  in 
the  Washington  area  and  elsewhere  in  the  East. 

Without  describing  cases  which  are  in  litigation,  we  would  note  that 
the  Commission  has  issued  several  complaints  alleging  restraints  of 
trade  in  hearing  aid  franchising  such  as  alleged  refusals  to  sell,  or 
restrictions  on  the  freedom  of  smaller  dealers  to  obtain  desirable 
product  lines  and  to  sell  to  whatever  customers,  and  at  v/hatever 
prices  the}^  ma}^  wish. 

Another  area  of  Commission  interest  has  been  restrictive  leasing  in 
shopping  centers.  One  objective  of  this  program  is  to  increase  the 
opportunity  for  competing  entities  to  participate  in  what  has  become 
the  predominant  retailing  method  across  the  country. 
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In  addition,  an  important  indicator  of  existing  or  emerging  com- 
petitive problems,  which  in  turn  gives  us  insights  for  potential  future 
cases,  is  provided  by  complaints  received  from  the  business  com- 
munity. A  large  number  of  these  come  from  small  businessmen.  Our 
lines  of  communication  with  small  business  are  significant  for  other 
reasons.  One  important  force  in  the  overall  effectiveness  of  antitrust 
enforcement  is  the  use  of  treble  damage  actions  by  individuals  or  by 
groups  who  are  entitled  under  the  law  to  assert  their  own  rights. 
While  nobody  would  say  that  this  right  of  self-help  is  sufficient  in 
itself  to  insure  compliance  with  the  law,  it  is  clear  from  the  number  of 
treble  damage  suits  being  brought  that  the  business  community  is 
increasingly  aware  that  the  antitrust  laws  are  a  two-edged  sword, 
providing  not  only  obligations,  but  rights  which  can  be  enforced  in  the 
courts. 

Briefly,  to  mention  a  couple  of  items  in  the  consunaer  protection 
area,  the  Commission's  activities  also  have  a  beneficial  impact  on  the 
small  business  community. 

One  important  example  is  the  proposed  franchising  rule  designed  to 
protect  prospective  franchisees,  who  are  often  small  businessmen 
unaccustomed  to  dealing  with  complex  contract  matters  or  financial 
statements.  While  no  final  determination  has  yet  been  made,  the 
Commission  has  reason  to  believe  that  franchise  ventures  often  fail 
because  the  franchisee  did  not  have  sufficient  facts  upon  w-hich  to 
make  a  sound  evaluation  of  the  franchise  prior  to  entering  into  the 
agreement,  or  because  he  did  not  fully  understand  the  terms  of  the 
franchise.  The  Commission's  proposed  rule  would  attempt  to  place 
the  businessman  in  a  knowledgeable  and  fair  investment  position  by 
requiring  the  disclosure  of  vital  information  and  prohibiting  oppres- 
sive contract  clauses. 

A  related  area  of  Commission  enforcement  activity  involves  the 
sale  of  business  opportunities  which  are  allegedly  virtually  worthless 
or  unduly  risky.  While  the  sale  of  business  opportunities  may  be  a 
significant  factor  in  encovu-aging  the  growth  of  small  business,  the 
Commission  has  reason  to  believe  that  high  pressure  sales  techniques 
involving  misrepresentations  as  to  earning  potential  and  failure  to 
disclose  potential  risks  have  resulted  in  substantial  economic  losses  to 
small  businessmen.  Several  cases  and  investigations  are  pending  in 
this  area. 

In  the  whole  area  of  trade  regulation  rulemaking  generally,  concern 
for  the  welfare  of  small  business  has  been  mandated  recently  by  the 
Congress  in  the  Magnuson-Moss  Warranty — FTC  Improvement  Act. 
The  act  specifically  requires  that  the  statement  of  basis  and  purpose 
accompanying  every  newly  promulgated  trade  regulation  rule  wdiich 
must  assess  the  economic  impact  of  that  rule  upon  small  business  and 
upon  consumers. 

In  another  area,  the  Commission  recognizes  that,  unfike  large 
corporations,  the  small  businessman  does  not  always  have  ready  access 
to  speciafized  legal  advice.  Our  doors  are  open  to  any  businessman  who 
wishes  to  seek  advice  as  to  his  rights  and  obligations  under  the  statutes 
we  administer.  Procedures  for  formal  and  informal  advisory  opinions 
are  in  large  measure  intended  to  provide  aid  and  guidance  to  small 
businessmen.  The  staft"  of  the  Commission  is  also  preparing  an  index 
of  advisorv  opinions  that  will,  for  the  first  time,  afiord  easy  access  to 
some  600 '^informal  opinions.  We  think  this  should  be  of  significant 
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assistance  to  the  businessman  who  wishes  to  keep  informed  of  how  the 
Commission  and  its  staff  interpret  the  laws  we  enforce. 

We  are  also  attempting  new  wa3^s  to  help  businessmen — ways  which 
we  believe  may  be  more  effective  and  less  costly  than  traditional 
case-bA'-case  litigation. 

For  example,  recentty,  under  the  authority  of  Section  6(b)  of  our 
FTC  Act,  we  sent  out  questionnaires  asking  a  number  of  the  largest 
fast  food  franchisors  what  steps  they  have  taken  to  conform  with 
recent  changes  in  the  law  concerning  restrictions  on  the  freedom  of 
their  franchisees.  We  hope  that  the  result  will  be  an  effort  on  the  part 
of  franchisors  to  make  whatever  revisions  may  be  necessar}^  to  conform 
with  the  jaw.  When  we  receive  the  results  of  these  questionnaires,  we 
\vill  consider  whether  further  legal  action  is  necessary  to  protect  the 
interests  of  franchisees,  or  whether  franchisees,  having  been  made 
aware  of  their  rights,  maA^  be  in  a  better  position  to  insist  on  their 
own  that  those  rights  be  observed. 

And  speaking  of  questionnaires,  I  do  not  want  to  miss  an  oppor- 
tunity to  mention  the  Commission's  program  of  collecting  economic 
data  on  line  of  business  from  the  countrj-'s  largest  corporations. 
American  manufacturing  corporations  have  become  increasingly 
diversified.  Previoush",  smaller  and  specialized  companies  have  beeii 
integrated  over  the  years  into  the  organization  of  large  conglomerate 
corporations,  with  one  result  being  an  increasing  difficulty  to  obtain  a 
clear  picture  of  industrial  developments  and  performance  in  important 
segments  of  our  economy. 

The  Commission's  new  reporting  sj^stem,  the  so-called  line  of 
business  program,  implemented  for  the  first  time  last  year,  seeks 
information  from  the  largest  manufacturing  firms  broken  down  by 
product  line  category.  I  think  everv  small  businessman  should  support 
this  program,  because  it  will  help  the  FTC  make  more  intelligent 
enforcement  decisions,  it  will  help  government  make  more  intelligent 
economic  decisions,  and  it  will  help  businessmen  make  more  intelligent 
business  decisions.  I  might  add,  we  have  welcomed  the  support  of 
several  members  of  the  subcommittee  in  connection  with  that  program. 

The  Commission  also  is  reexamining  areas  of  potential  regulatory 
reform.  Keexamining  Government  regulation  of  economic  activity  can 
benefit  the  small  businessman  in  numerous  ways. 

Finding  and  complying  with  Government  licensing  regulations, 
for  example,  whether  State  or  Federal,  can  cost  money  and  restrict 
entry.  A  potential  entrant  must  hire  specialists  in  the  area,  collect 
complicated  information,  and  fill  out  numerous  forms.  IThese  costs 
can  constitute  a  significant  barrier  to  new  entry — a  barrier  w^hich 
in  fact  is  raised  by  the  Government  itself.  This  can  be  particularly 
inhibiting  to  a  small  businessman  because  he  might  have  to  incur 
the  expenses  before  he  knows  wdiether  his  application  will  be  successful 
or  whether,  given  regulatory  requirements,  the  potential  for  profit  even 
exists.  Big  businesses  have  cash  to  spare  for  exploration  of  new  profit 
opportunities.  They  can  operate  almost  statistically  in  some  instances 
some  explorations  will  pay  off,  and  those  will  pay  for  the  failures. 
A  small  business  does  not  have  the  capital  to  operate  on  this  basis; 
it  cannot  afford  dr}^  holes. 

Regulations  specificalh^  of  the  type  which  restrict  entry  into  a 
market  have  conseciuences  peculiarly  unfavorable  to  the  small  busi- 
nessman.   They   deter  small   businesses  from   taking   advantage   of 
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opportunities  which  large  companies  may  have  overlooked.  They, 
essentially,  require  an  entrepreneur  to  get  permission  from  the  Gov- 
ernment before  he  can  risk  his  capital  to  meet  what  he  perceives  to 
be  a  demand  of  the  marketplace.  Why  should  an  individual  en- 
trepreneur with  a  truck  who  is  willing  to  risk  his  own  money  and  is 
able  to  meet  minimum  safety  standards  have  to  apply  to  a  Govern- 
ment agency  for  permission  if  he  wants  to  haul  products  between 
Toledo  and  Detroit? 

Why  does  it  make  sense  to  require  him  to  do  so  in  1975  even  if  we 
make  the  assumption  that  it  did  make  some  sense  in  1935? 

]Mr.  Chairman,  we  welcome  the  examination  by  the  subcommittee 
of  our  role  in  maintaining  the  viability  and  welfare  of  small  businesses 
in  our  economic  societ3^  We  hope  that  these  hearings  will  open  a 
fruitful  dialog  between  us  on  this  subject. 

1  would  be  happy  to  answer  any  c^uestions. 

Mr.  HuxGATE.  Thank  vou  for  a  very  useful  statement. 

Mr.  McCollister? 

^Ir.  McCollister.  Mr.  Chairman,  my  legislative  committee 
assignment  on  the  Interstate  and  Foreign  Commerce  has  primary 
jurisdiction  over  the  FTC  and  I  am  grateful  for  many  of  the  things  that 
the  FTC  has  done  particularly  in  our  line  of  business  recording,  which 
amendment  to  the  law  the  gentleman  from  Texas,  Mr.  Eckhardt, 
and  I  sponsored  as  principal  sponsors.  It  is  going  forward  so  well. 

But,  I  have  some  c^uestions  for  you,  Mr.  Chairman  on  things  tha,t 
are  not  going  forward  so  well.  It  seems  that  we  always  talk  about 
those  things  we  have  problems  with  and  do  not  dwell  long  enough  on 
those  things  of  which  we  are  proud.  Trying  to  observe  the  5-minute 
rule,  I  will  take  only  1  or  2  here  in  this  first  instance  and  hope  that 
we  can  come  back  to  talk  about  several  others. 

We  had  some  correspondence — nn^  office  had  some  correspondence — 
■with  the  FTC  about  a  j^ear  ago  relating  to  the  now  12-year-old  FTC 
study  on  auto  crash  parts — bumpers,  fenders — other  components  of 
the  automobile  body  that  are  most  frequenth^  damaged  in  crashes. 
The  aftermarket  people,  the  independents  in  the  business  are  vu'tually 
frozen  out  of  that  market  because  the  automobile  manufacturers  have 
a  monopoly  on  the  ability  to  provide  those  parts.  The  FTC  has  had 
an  investigation  going  forward  now  for  12  3'ears.  It  seems  to  be  an 
undul}^  long  time  to  reach  a  conclusion  in  the  matter. 

Would  you  have  am^  comment  on  its  status  and  why  it  has  taken 
so  long  to  resolve  it? 

Mr.  ExG^L\N.  First  of  all,  Congressman  ^McCollister,  let  me  say  I 
fulh^  understand  the  fact  that  we  are  always  seeming  to  dwell  on 
problems.  I  think  that  is  only  as  it  should  be,  however,  because  if 
things  are  going  along  well  there  is  no  use  spending  time  patting  each 
other  on  the  back  when  we  ought  to  be  addressing  those  problem 
areas. 

With  respect  to  the  so-called  auto  crash  parts  problem  and  in- 
vestigation, it  is  true  in  one  sense  of  that  investigation  has  been  going 
on  for  12  years,  which  is  too  long  a  period  of  time.  There  have  been  a 
number  of  resolutions  which  the  Commission  thought  it  had  developed 
during  this  time  frame  only  to  find  that  in  tightening  do^\m  one  side 
of  the  tent,  a  flap  on  the  other  side  had  come  unfastened ;  that  is,  that 
another  kmd  of  problem  developed  as  a  result. 


154 

Sometime  in  1972,  the  investigation  was  renewed.  We  had  sub- 
stantial difficulty  in  obtaining  some  of  the  information  which  was 
needed  but  that  information  has  been  made  avaihible  within  the  last 
6  months  by  three  major  automobile  manufacturers.  The  staff  has 
been  working  with  that,  I  am  advised.  This  is  a  matter  of  concern  to 
me  as  well  as  to  the  other  members  of  the  Commission;  the  staff  be- 
lieves it  will  be  in  a  position  to  make  recommendations  to  the  Com- 
mission as  to  enforcement  or  other  resolution  of  this  matter  sometime 
in  this  calendar  year.  We  are  hopeful  that  we  can  speed  up  that  time- 
table. There  have  been  some  indications  that  there  might  be  reason 
to  expect  some  changes  to  be  put  in  force  as  a  result  of  this 
investigation. 

The  have  not  materialized  yet  although  I  would  not  completely 
rule  out  the  possibility  of  that  happening  this  fall. 

Mr.  McCoLLisTER.  It  is  my  impression  that  the  lack  of  competition 
in  these  areas  as  opposed  to  other  aftermarket  parts  results  in  higher 
prices  on  these  items.  I  am  reminded  of  the  legislation,  I  guess  in  the 
92d  Congress,  relating  to  automobile  damage  cost  studies  which  re- 
sulted in  legislation  providing  for  new  bumpers,  new  bumper  standards 
on  the  automobile,  and  our  primary  concern  at  that  point  was  the 
fact  that  automobiles  cost  so  much  to  repair. 

Although  we  did  not  at  that  point  focus  our  attention  on  the  lack  of 
competition  in  this  area,  I  am  eager  to  have  the  FTC  complete  its 
investigation  in  order  that  there  may  be  some  resolution  of  it  hopefully 
leading  to  greater  competition  in  the  area  which  \vi\\  have  the  eft'ect  of 
reducing  prices. 

The  second  subject  on  which  I  am  concerned  has  to  do  with  the 
questionnaire  that  j^ou  have  sent  to  used  car  dealers,  465  randomly 
selected  used  dealers,  which  seems  to  me,  as  I  have  reviewed  it,  to  be 
quite  burdensome  on  used  car  dealers.  The  questionnaire  which  the 
gentleman  from  North  Carolina,  Mr.  Broyhill,  had  sent  to  me  is 
quite  long. 

It  involves  a  great  number  of  questions,  a  good  deal  of  information. 
It  has  been  estimated  it  would  take  the  average  used  car  dealer 
approximateh^  2  days  to  complete  it.  Having  worked  so  long  on  the 
FTC  warranty  bill,  I  did  not  believe,  at  the  time  that  bill  was  under 
consideration,  that  such  a  burdensome  report  would  be  required. 
Can  you  tell  me,  Mr.  Chairman,  if  any  consideration  was  given  in  the 
random  selection  of  dealers  to  the  impact  this  would  have  on  small 
business. 

Mr.  Engman.  Congressman  McCollister,  I  cannot  deny  the  thrust 
of  any  of  the  comments  which  a'ou  have  made.  The  form  is  a  lengthy 
one  and  does  recjuire  some  time  to  fill  out.  There  is  no  question  about 
it.  The  Commission  M^as  faced  with  a  difficult  problem  in  this  area. 
Let  me  just  sort  of  lay  out  a  couple  of  the  problems  and  tell  you  how 
we  attempted  to  deal  with  them,  then  seek  your  advice  as  to  how  we 
might  improve  our  record. 

First  of  all,  the  used  car  Indus tr}^  was  the  one  and  only  industry 
which  was  singled  out  in  the  Magnuson-Moss  FTC  Improvement  Act 
for  FTC  investigation.  Section  109B  of  that  act  provided  that: 

The  Commission  shall  initiate,  within  one  year  after  the  date  of  enactment  of 
this  Act,  a  rule  making  proceeding  dealing  with  warranties  and  warranty  practices 
in  connection  with  the  sale  of  used  motor  vehicles  as  a  mandate  from  the  Congress.. 

We  obviously  have  the  responsibility  of  carrying  out  that  mandate. 
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Mr.  McCoLLisTER.  How  does  that  mandate  lead  to  this  (question- 
naire? 

Mr.  Engman.  We  liave  another  requirement,  whieh  is  one  which  I 
do  not  complain  about,  but  one  which  requires  that  the  rulemaking 
proceedings  which  we  engage  in  have  a  statement  of  basis  and  purpose 
behind  them.  The  proceedings  are  conducted  in  such  a  manner  as  to 
give  individuals  of  businesses  wdio  may  have  an  interest  the  right  to 
comment  or  to  cross-examination  on  disputed  issues  of  fact  and  the 
like.  It  is  not  possible  just  to  begin  to  announce:  "We  are  going  to  hold 
hearings  on  this."  We  have  to  propose  some  kind  of  factual  basis  for 
what  we  are  doing,  in  fairness  to  those  who  are  to  comment,  so  that 
they  will  have  some  idea  of  the  staflf's  direction. 

How  do  A\e  do  this,  in  this  situation?  Staff  advised  us  that  there 
were  about  60,000  used  car  dealers,  whether  franchised  or  nonfran- 
cliised,  in  the  United  States.  In  order  to  assess  the  application  of  the 
warranties  ])rovision  of  the  Magnuson-Moss  Act  it  was  necessary  to 
get  information  from  those  used  car  dealers.  Statisticians  in  the 
Bureau  of  Economics  indicated  that  a  samjjle  of  425,  which  is  less  than 
1  i^ercent,  was  about  the  minimum  i-andom  sami)le  that  would  be 
reliable.  Although  the  Commission  vocalized  that  these  465  would 
have  a  binxlen  that  their  fellow  competitors  would  not,  the  Commission 
believed  the  random  sample  approach  was  the  least  burdensome 
means  of  gathering  the  facts  in  this  situation. 

I  should  only  add  that  we  have  indicated  our  willingness  to  assist 
these  individuals  in  comi)leting  this  form.  Something  over  50  dealers 
have  already  complied  with  the  form.  We  have  attempted  to  provide 
some  leeway  in  answering  the  form.  If  audited  figures  or  other  figiu'es 
are  not  available,  they  should  use  what  figures  they  have. 

Mr.  McCoLLisTER.  Exce{)t  that  there  is 

Mr.  Engman.  I  can  only  saj',  we  will  attempt  to  cooperate  with 
them  as  much  as  j^ossible.  Our  problem  is,  how  else  do  we  get  sufficient 
information  in  this  area  to  resj^ond  to  the  mandate,  to  have  a  rule- 
making ])roceeding? 

Mr.  HuNGATE.  Will  the  gentleman  yield? 

Mr.  McCoLLisTEE.  I  yield. 

Mr.  HuNGATE.  I  doubt  if  there  will  be  much  question  about  your 
mandate,  or  a  quarrel  with  your  going  into  the  used  car  business  to 
look  at  it,  or  with  the  idea  that  you  might  use  a  questionnaire  as  a 
tool.  I  would  think  that  out  of  60,000,  465  is  minimal.  If  3^ou  want  to 
know  what  they  are  doing,  you  have  an  optimum  chance  to  make  a 
great  mistake.  Regardless  of  what  the  economic  statisticians  might 
sa}^,  465  is  certainly  a  light  percentage.  Nobody  would  quarrel  that 
you  asked  too  many. 

Mr.  T^IcCoLLisTER.  I  might  add,  Mr.  Chairman,  that  ^^hen  those 
of  us  who  undertake  ])olitical  polls  do  so,  we  oftentimes  base  the 
ojnnions  of  some  500,000  ])eoi)le  in  our  congressional  districts  on  a 
sam})le  of  about  that  same  number,  v.hich  is  not  to  say  the}-  are  always 
right. 

Mr.  HuNGATE.  If  A^ou  reduced  that  to  voters,  though,  I  ex])ect  we 
are  a  lot  closer.  Mam^  of  these  questionnaii'es  get  a  10  or  15  percent 
return  on  your  mailing.  I  am  sure  it  is  over  1  jiercent  of  the  voters  in 
most  areas,  ])robably  5.  So  far,  I  do  not  have  any  problem  with  it,  but 
when  I  ccme  to  the  questionnaire— he  mentioned  the  congressional 
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procedures.  I  think  it  is  a  pretty  sound  rule  that  if  a^ou  want  Congress- 
men to  read  anything,  do  not  make  it  over  one  page.  You  send  him 
something  hke  this,  and  it  gets  in  unreceived  mail. 

So,  realistically,  the  questionnaire  may  be  all  right.  But  when  you 
ask  that  many  questions,  you  have  alread}'  defeated  yourselves,  as  far 
as  getting  an}^  meaningful  answer.  Your  people  are  willing  to  help 
them,  and  do  help  them;  that  is  fine — but  all  I  can  say  is,  there  must 
be  some  way  to  shorten  tliis  questionnaire,  maybe  to  sift  out  who  you 
do  not  want  to  talk  to  or  who  you  do,  and  then  go  ahead. 

The  time  has  exj^ired  here,  and  we  recognize  Mrs.  Fenwick. 

Mrs.  Fenwick.  To  follow  through  on  this  for  the  moment,  we  found 
in  New  Jersey  that  agenc}^  interviews  in  the  committees  produced  a 
far  better  understanding  of  what  was  going  on  than  did  a  question- 
naire. When  3"ou  use  a  questionnaire,  no  matter  how  you  frame  the 
questions,  some  aspect  is  always  left  out  because  the  questioner  does 
not  know  as  much  about  the  trade  as  the  person  engaged  in  it.  You 
have  a  wonderful  rei)resentative  in  New  York — I  forget  his  name 
now 

Mr.  Engman.  Air.  Givens. 

Mrs.  Fenwick.  Yes;  we  worked  veiy  well  together.  But  to  return 
to  the  work  of  the  subcommittee — at  our  last  session,  with  the  Justice 
Department,  I  brought  up  the  case  of  a  constituent,  a  minority 
businessman,  who  is  tiying  to  get  established  in  the  trucking  business. 
I  wish  you  could  see  the  roadblocks  in  his  way.  A]iart  from  the  $350 
he  has  to  spend  just  to  file,  the  ICC  suggests  that  he  will  need  one  of 
the  two  associations  of  lawyers  or  practitioners  who  will  be  able  to 
pilot  him  through  this  maze. 

I  must  say,  you  have  made  some  terrific  speeches.  You  made  one  in 
October  1974,  and  another  one  in  December.  The}'  have  been  more 
illuminating,  Mr.  Engman,  and  more  helpful  to  us  in  Government, 
and  to  the  general  public  than  almost  anything  else  I  have  read. 
They  reveal  what  is  really  going  on  here  in  the  regulator}^  agencies. 

[Nods  in  the  affirmative.] 

Mr.  Engman.  Thank  you. 

Mrs.  Fenwick.  I  have  an  area  I  would  like  to  ask  3'ou  about, 
which  Mr.  Givens  and  I  have  discussed  many  times.  Is  there  something 
lacking  in  the  statute  which  establishes  the  Federal  Trade  Commission 
that  makes  it  impossible  to  set  up  a  just  and  equitable  relationship 
between  the  small  businessman  and  the  manufacturer?  The  only 
industry  I  have  been  able  to  identif}^  which  has  the  sense  of  responsi- 
bilit}^  to  the  small  businessman  is  the  automobile  industry.  If  there  is 
a  price  change  between  the  time  of  the  signing  of  the  contract  and  the 
time  of  deliveiy  of  the  article,  the  automobile  industiy  seems  to  share 
with  the  tlealer  any  rise  in  cost  between  the  signed  consumer  contract 
and  the  deliveiy  date. 

This  is  not  true  in  the  furniture  industiy  or  in  other  areas  of  manu- 
facturing. A  small  businessman's  entire  profit  can  be  wiped  out,  if 
the  manufacturer  raises  prices  when  the  retailer  has  a  fixed  ])rice 
consumer  contract.  There  does  not  seem  to  be  any  way  of  requiring 
that  the  manufacturer  live  up  to  his  obligations.  The  big  buyers- 
Sears,  Montgomeiy  Wards,  Wannamaker — are  not  bothered  by  this 
treatment.  The  person  who  is  caught  here  is  the  little  furniture  dealer 
on  the  back  street  of  Perth  Amboy. 
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Have  we,  in  the  Congress,  failed  to  give  you  the  power  that  will 
enable  3^ou  to  set  some  just,  equitable  way  of  arranging  these  rela- 
tionships? 

Mr.  Engman.  Without  going  specificalh'  into  the  situation  you  speak 
of,  let  me  say  in  general  terms,  that  these  relationships,  are  established 
in  contractual  form,  they  often  are  of  long  term,  and  conditions 
changed.  The  antitrust  laws,  the  laws  which  we  administer,  reall}^ 
provide  no  remedy,  if  there  are  changes  in  circumstances,  imless  there 
is  some  evidence  that  there  is  a  conspiracA'  or  something  of  that  nature. 

Mrs.  Fenwick.  No  question. 

Mr.  HuNGATE.  Pardon  me.  A  quorum  is  going  on.  That  is  the  second 
set  of  bells.  The  subcommittee  will  stand  in  recess  until  10:30,  and 
then  resume,  at  that  point. 

Thank  3'ou. 

[A  brief  recess  was  taken.] 

Mr.  HuNGATE.  Mr.  Chairman,  if  a^ou  are  read}^,  we  Anil  go  ahead. 

Mrs.  Fenwick.  We  were  discussing  the  possibility  of  how  we  could 
require  more  equitable  contract  arrangements  and  better  compliance 
Axith  contract  arrangements  made  between  manufacturer  and  retailer. 
We  have  squeezed  the  retailer  in  Ncav  Jersey,  at  least,  betAveen  the  very 
strong  regulations  of  the  State,  and  the  practices  of  the  manufacturer. 
We  have  done  notliing  to  protect  the  smaller  retailer.  Justice  does  not 
go  all  the  Avay  back. 

Who  does  it  and  Iioav  is  it  done? 

Mr.  Engaian.  I  would  have  to  say,  I  think,  CongressAA^oman  Fen- 
Anck,  that  we  just  do  not  have  a  remedA^  for  that  kind  of  situation, 
Avhich  is  built  into  the  laws  as  they  presently  are  drafted.  It  is  a  matter 
of  independent  negotiation,  sometimes  on  a  sale-by-sale  basis,  or, 
there  may  not  be  auA'^  negotiation  at  all,  if  there  is  a  disparity  in 
bargaining  power,  which  is  the  situation  Avhich  you  are  positing. 

Unless  there  is  an  element  of  conspiracA^  or  Avhatever  Avliich  Ave 
assume  is  lacking  here,  there  is  no  violation  of  the  laws. 

Mrs.  Fexavick.  I  am  not  posing  the  question  properl}^  I  understand 
that  under  the  present  situation,  Ave  have  no  Avay  of  correcting  it,  but  I 
am  asking  j^ou  Avhat  kind  of  laAv  do  j^ou  need  in  order  to  correct  it,  or 
is  it  not  subject  to  correction  by  law?  Can  you  not  require  that  some- 
body lives  up  to  their  contract? 

Mr.  Engman.  If  in  fact  there  is  a  contract  Avliich  provides  for  the  sale 
of  a  certain  product  at  a  certain  price,  the  courts  AxiU  enforce  it.  I 
suspect  in  the  kind  of  situation  that  you  are  talking  about  that  there 
may  not  be  a  contract.  You  are  talking  about  a  situation  where  some- 
body may  have  been  relying  upon  an  earlier  pattern  of  dealing  and 
there  is  no  contractual  relationsliip.  In  a  period  of  inflation  such  as  we 
liaA^e  been  through  where  prices  are  rising,  the  businessman  is  A^erA'^  apt 
to  be  caught  in  the  middle. 

There  is  nothing  under  our  sA'stem  that  makes  that  illegal  right 
now. 

Mrs.  Fenwick.  There  has  got  to  be  something.  We  cannot  continue 
a  S3^stem  under  which  only  one  industr}^ — the  automobile  industrA' — 
is  prepared  to  recognize  responsibility  for  deliA^ering  a  product  accord- 
ing to  a  specified  time  frame  and  at  an  agreed-upon  price. 

Mr.  Engaian.  I  suppose  it  Avould  be  possible  to  draft  some  legisla- 
tion which  Avould  require  all  manufacturers  to  post  in  advance  prices 
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at  which  their  manufactured  goods  would  be  available,  and  to  require 
that  they  be  available  for  x  period  of  time  witliin  that. 
Mr.  McCoLLisTER.  Will  the  gentlelady  yield? 
Mrs.  Fexwick.  Yes. 

Mr.  McCoLLisTER.  I  think  that  is  hkely  to  produce  a  worse  situa- 
tion, because  then  each  manufacturer  would  anticipate  the  worst 
possible  situation,  to  try  to  protect  themselves,  and  would  escalate 
prices  negotiated  at  the  time  of  sale  to  be  in  effect  at  the  time  of 
dehvery.  That  protects  him  from  all  possible— 

Mrs.  Fenavick.  Contingencies.  I  agree.  Wliat  are  we  going  to  dor" 
Here  is  the  situation:  The  manufacturer  sends  out  liis  price  hsts. 
On  the  basis  of  those  price  hsts,  the  retailer  gives  the  consumer  a 
contract  wliich  is  binding.  In  the  case  of  furniture,  and  under  New 
Jersey  regulations  after  a  retailer  has  accepted  a  deposit,  he  has  to 
return  that  deposit  or  provide  the  furniture  on  the  date  agreed  upon. 
These  are  the  retailers  obligations  but  the  manufacturer  apparently 
is  under  no  obligation  of  anv  kind.  The  price  Hst  upon  which  the 
contract  was  based  is  not  held  to  be  binding  in  any  way.  When  the 
order  is  received  by  the  manufacturer,  it  comes  with  such  and  such  a 
price  stated.  The  manufacturer  accepts  the  order.  And  yet,  there 
is  no  obho-ation  to  honor  the  terms  of  the  order. 

We  have  had  dealers  whose  profits  have  been  wiped  out  and  who 
actually  sometimes  have  lost  money. 

Mr  Eng.man.  It  is  a  difficult  problem.  I  think  unless  you  want  to 
require  that  the  price  hst  which  the  manufacturer  sends  out  be  bmd- 
ino-,  you  are  going  to  be  faced  with  this  kind  of  situation. 

"One  solution  for  it  in  terms  of  business  dealing  is  that  the  retailer, 
before  he  makes  a  commitment  to  liis  customer,  checks  mth  the 
wholesaler  or  mth  the  manufacturer  and  gets  a  firm  quote  on  a 
particular  product  which  is  being  sold.  u       ^ 

Short  of  that  we  are  left  with  the  present  situation  and  i  would  not 
say  it  is  a  happy  one.  There  are  problems  if  you  go  the  other  way  as 
well.  Congressman  McCollister  suggests  if  we  are  going  to  mandate 
that,  you  have  to  sell  \\ithin  a  given  time  frame. 

Our  whole  approach  to  commercial  dealings  m  this  country  has 
been  to  let  the  marketplace  take  care  of  it  self  insofar  as  possible. 
Mrs  Fenwick.  Suppose  we  did  what  you  suggest.  If  we  ad\^sed 
retailers  to  check  yA\h  the  manufacturer  before  they  sign  the  contract 
\A\h  the  consumer,  would  that  response  from  the  manufacturer  be 
any  protection  to  the  retailer? 

Mr.  Engman.  It  would  depend  upon  the  nature  of  the  response  but 
the  manufacturer  or  the  retailer  certainly  has  the  ability  at  that  point 
to  insist,  if  he  wants  to  do  business,  getting  some  kind  of  an  arrange- 
ment that  would  be  binding.  The  manufacturer  and  the  retailer  have 
the  ability  of  entering  into  a  contract,  even  a  verbal  contract,  that 
would  be  binding. 

Mr.  HuNGATE.  Will  the  gentlelady  yield? 

Mrs.  Fenwick.  Of  course.  ,     . 

Mr.  HuNGATE.  The  problem  is,  as  she  has  indicated  earlier,  tliat 

these  big  buyers  are  not  going  to  have  that  kind  of  trouble.  The 

bargaining  is  sort  of  like  the  union  days,  when  we  said  that  each 

employee  can  negotiate  his  contract.  With  United  States  Steel,  1 
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suppose,  that  is  not  too  realistic.  I  realize,  Mr.  Chairman,  what  we 
want  to  do.  There  may  be  numerous  legal  luirtles,  ma3^be  some  of  them 
insurmountable,  but,  it  is  a  devastatino;  thing. 

I  have  seen  it  in  my  district  and  again  in  the  areas  she  mentioned. 
I  suppose  that  there  are  others.  Wliat  would  be  the  situation  if  tlie}^ 
put  out  the  price  list?  They  could  change  it  on  30  days'  notice.  Other- 
"wise,  they  would  be  held  to  it  as  to  any  binding  contract  on  which  the 
retailer  received  a  do\\aipayment. 

Mr.  Engman.  You  can  pass  a  law  to  do  anything,  reallv.  Certainl}^ 
3^ou  can  pass  legislation  which  would  have  that  effect.  What  other 
effects  it  might  have,  I  do  not  even  know.  One  possible  effect  might 
be  that  it_  would  discourage  manufacturers  from  even  sending  out 
price  lists  if  the,y  do  not  want  to  be  bound  for  that  period  of  time. 

Any  kind  of  legislation  of  that  nature  which  makes  an  attemi:)t  to 
interfere  wnth  the  bm'er-seller  relationship  is  going  to  have  some  kind 
of  other  eifect  on  the  economy.  I  realize  of  course  that  there  are  prob- 
lems of  proportionate  size  here  as  well. 

We  purchased  some  bunk  beds  a  couple  of  months  ago.  Before  we 
signed  the  contract,  the  retailer  insisted  on  checking  as  l:-o  whether  or 
not  there  had  been  any  price  changes.  It  was  an  item  that  was  going 
to  be  shipped  in  from  somewhere  else. 

Obviously,  in  that  instance,  if  he  knows  about  that,  he  has  the 
ability  to  protect  himself.  If  he  wants  to  do  it,  but  I  think  you  are 
talking  about  a  situation  where  people  are  just  not  aware  that  they 
ought  to  be  more  careful. 

\h\  McCoLLiSTER.  Is  the  problem  not  a  lot  more  basic  than  that? 
And  this  is  just  one  example  of  a  whole  host  of  difficulties  that  occur 
in  a  period  of  inflation,  that  all  of  the  traditional  relationships  are 
made  more  difficult  and  less  predictable? 

I  would  say  that  the  answer  to  the  problem  is  in  doing  something 
about  iiiflation,  which  starts  right  here  in  doing  something  about 
controlling  Government  expenditures,  which  feed  inflation.  I  Mould 
guess  that  there  must  be  virtually  every  relationship  between  buyer 
and  seller  complicated  by  the  inability  of  the  buyer  or  the  seller  to 
predict  what  is  going  to  be  the  price  of  the  product  sold.  Particularly, 
when  there  is  a  delay  in  the  time  period  of  sale  and  the  time  at  ^^•hich 
the  goods  are  delivered. 

I  do  not  think  that  there  is  an}'-  way  to  do  it,  except  to  control 
inflation  and  any  seller  that  commits  to  a  price  without  having  a 
similar  commitment  from  his  supplier  cannot  be  very  bright,  in  these 
daj'-s.  And  I  suggest  the  competitive  system  is  going  to  take  care  of 
him  to  liis  disadvantage  pretty  quickl}^ 

Mrs.  Fenwick.  If  you  knew  what  little  businesses  go  through.  It  is 
not  at  all  unusual,  for  example,  that  the}'^  cannot  get  dehvery  for  6 
or  8  months.  That  is  not  considered  to  be  something  extraordinaiy. 
So  you  could  get  advice  at  the  time  one  signs  the  contract.  But  when 
so  much  time  elapses,  the  manufacturer  just  sa^'-s  "tough." 

Mr.  HuNGATE.  The  time  has  expired.  1  will  go  over  to  Mr.  LaFalce, 
in  a  moment. 

I  would  like  to  make  a  passing  comment.  The  gentlelady  from  New 
Jersey  makes  to  me  v>hat  is  a  persuasive  point.  You  get  up  and  say 
we  would  rather  just  ship  carloads.  In  the  meat  business  you  talk  to  a 
guy  m  a  restaurant,  he  used  to  have  three  meat  salesmen,  call  on  him. 
Now  there  is  one,  if  that  one  comes.  And  then  if  you  do  not  like  it,  he 
may  not  call  at  all. 
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As  Mr.  McCollister  indicates,  there  is  a  whole  transition  going  on  in 
the  marketplace.  I  am  not  sure  it  is  always  to  the  best  interests  of  the 
consumer  and  the  public,  when  we  eliminate  some  of  these. 

Mr.  McCollister.  Maybe  we  should  not  have  frozen  beef  prices 
back  in  the  summer  of  1973  which  has  led  to  the  very  situation  that 
3'ou  are  talking  about. 

Mr.  HuNGATE.  If  we  can  let  the  beef  go  and  hold  on  to  our  wheat, 
we  might  do  better. 

Mr.  LaFalce. 

Mr.  LaFalce.  Mr.  Engman,  part  of  the  information  you  seek  from 
companies,  information  on  a  product  line  basis 

Mr.  Engman.  That  is  correct. 

Mr.  LaFalce.  We  serve  on  many  subcommittees.  In  the  Subcom- 
mittee on  Economic  Stabilization  concerning  a  bill  that  would  give 
the  Council  on  Wage  and  Price  Stability  subpena  power  on  a  product 
line  basis,  we  heard  testimon}^  that  representatives  of  companies,  that 
it  would  be  difficult,  if  not  impossible  to  submit  information  on  a 
product-line  basis. 

What  has  been  your  experience  along  those  lines? 

Mr.  Engman.  First  of  all,  I  guess  things  are  difficult,  or  more 
difficult  or  less  difficult  depending  upon  one's  desire  to  participate  in 
a  given  course  of  action. 

We  are  talking  about  the  line  of  business,  here,  I  w^ant  to  be  sure 
that  I  underline  this  focus.  We  are  talking  about  the  largest  companies 
in  the  country  and  not  small  busmess,  which  is  the  focus  of  the  dis- 
cussion this  morning. 

Last  year,  the  first  year's  form  went  out  to  345  of  the  largest 
companies.  The  difficulty  of  providing  this  information  relates  to  how 
one  allocates  various  kinds  of  overhead,  expenses,  and  the  like.  Our 
economic  staff  has  set  forth  certain  guidelmes.  We  have  been  in  the 
process  during  the  past  2  plus  years  of  attemptmg  to  refine  the  pro- 
posed questionnaire. 

In  fact,  we  have  just  recently  submitted  to  the  General  Accounting 
Office  a  revised  questionnaire  for  this  past  year's  figures,  which 
attempts  to  refine  it  even  further  and  to  make  it  less  burdensome. 
There  is  no  way  in  which  one  ever  achieves  perfection  in  this  area. 
Even  within  any  given  company,  there  are  some  assumptions  in  any 
accounting  transaction. 

Mr.  LaFalce.  Do  j^ou  think  most  companies  could  provide  infor- 
mation on  a  product  Ime  basis?  Is  it  a  straw  man  argument  that  they 
have  advanced  in  opposition? 

Mr.  Engman.  As  a  manager  of  a  major  companj^,  an3"one  worth 
his  salt  knows  pretty  darn  well  how  well  a  particular  division  is  doing, 
or  how  well  or  how  badl}^  a  particular  product  is  doing. 

I  suspect  fvu'ther  that  if  he  did  not  know  and  he  does  not  know 
perhaps  his  shareholders  or  his  directors  ought  to  have  some  concern 
about  that. 

Mr.  LaFalce.  In  3^our,  I  hate  to  use  the  word,  "speech,"  the  speech 
which  gave  you  so  much  prominence  in  October  of  1974,  I  believe 
you  said  what  is  in  vogue  now  is  a  reduction  in  regulation.  A  lot  of 
people  are  espousing  that.  You  were  about  to  join  those  ranks. 

In  your  testimony,  of  course,  this  is  before  this  particidar  subcom- 
mittee, you  have  not  mentioned  how  you  think  we  ought  to  reduce 
regulations  in  a  manner  to  make  the  market  more  competitive. 
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Maybe  you  have  done  this  at  other  times.  Would  you  care  to  com- 
ment on  that? 

Mr.  Engmax.  I 

Mr.  LaFalce.  The  President  made  a  speech  a  few  weeks  ago,  I 
think  he  called  you  all  in  et  cetera.  I  was  just  wondering  what  your 
thoughts  are  on  that. 

Mr.  Engman.  The  thrust  of  the  Commission,  by  and  large,  is  the 
opposite  of  the  thrust  of  the  other  regulatory  agencies.  We  do  not 
set  rates  for  an^^body.  We  do  not  say  that  you  cannot  enter  a  given 
market,  or  anything  of  that  nature.  Our  basic  mission,  as  I  interpret 
it,  anyway,  is  to  try  to  keep  the  whole  thing  as  open  as  possible, 
operating  as  freeh^  and  openly  as  possible. 

First  of  all,  we  do  not  even'know  what  some  of  this  regulation  costs. 
It  has  been  put  into  place  15,  30,  some  of  it  90  years  ago  and  maybe 
there  was  a  justification  for  it  then  but  a  lot  of  water  has  gone  over  the 
dam  since  that  time.  Wliy  not  take  a  look  at  what  the  costs  of  some  of 
these  regulations  are,  and  look  at  what  corresponding  benefits  flow, 
and  then  decide  does  it  still  make  sense  assuming  that  we  want  the 
benefit?  Is  there  a  less  expensive  way  or  a  better  means  of  providing 
it?  Should  we  engage  in  direct  subsidies  if  we  want  to  protect  some  kind 
of  operation,  as  opposed  to  hidden  subsidies  so  at  least  the  Congress  or 
the  polic3Tnaker  knows  what  is  being  spent  to  achieve  this  given  end. 

That  is  my  general  ap]:)roach.  I  would  apply  that  across  the  board.  I 
think  we  at  the  FTC  ought  to  be  subjected  to  that  same  kind  of  re- 
examination. Specifically,  I  mean  when  we  talk  about  restricting  entry 
we  are  in  effect  telling  an  individual  that  even  though  j-^ou  ma}'-  have  a 
truck,  even  though  you  are  willing  to  take  the  risks  and  meet  the  safety 
standards  that,  nevertheless,  before  you  can  haul  some  produce  or 
material  between  Detroit  and  Toledo,  or  between  Chicago,  and  South 
Bend,  or  wherever  else,  you  have  got  to  apply  to  a  governmental 
agency  to  get  permission  to  do  so. 

I  think  that  kind  of  regulation  is  very  costly  and  tends  to  perpetuate 
larger  entities  that  are  already  involved  in  the  business.  As  soon  as  you 
apply  then  a  hearing  is  held  to  determine  if  it  is  really  necessary  to 
provide  this  kind  of  service  and  to  set  a  rate. 

You  get  into  some  very  potentially  ridiculous  kinds  of  situations.  I 
guess  what  I  am  suggesting  in  that  kind  of  situation  particularly  is 
why  not  let  the  guy  risk  his  own  money  as  long  as  he  is  meeting  the 
minimum  standards  necessary-  to  protect  societ}^ 

Those  are  some  of  mj^  concerns. 

;Mr.  LaFalce.  What  "^specifically  do  you  think  Congress  could  do  to 
help  implement  the  suggestions  you  have  made? 

Mr.  Engman.  I  would  hope  that  the  Congress  would,  in  each  of 
these  areas,  reexamine  them. 

I  saw  in  the  paper  this  morning  that  the  Chairman  of  the  Interstate 
Commerce  Commission  has  just  criticized  some  new  proposed  legisla- 
tion. The  Congress  is  going  to  be  considering  that  legislation.  I  would 
hope  that  such  legislation  would  be  considered.  I  do  not  know  if  it  is 
the  best  answer,  or  whether  it  goes  far  enough.  The  basic  answer  that 
one  hears  from  the  regulators,  to  the  extent  they  still  talk  to  me,  is 
that  we  have  to  do  this  because  this  is  what  the  Congress  has  told  us 
to  do;  we  go  back  to  our  old  statute,  which  was  passed  in  1888,  or  an 
amendment  in  1935,  or  a  creation  of  new  board  in  1938.  They  say 
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you  have  to  look  out  for  the  interest  of  the  industry  and  then  this 
regulation  gets  added  on  top  of  regulation.  You  end  up  with  some 
very  ridiculous  results,  in  my  judgment. 

^Ir.  HuNGATE.  The  time  has  expired. 

Mr.  Bedell. 

Mr.  Bedell.  I  have  been  gone,  if  I  repeat  some  questions  that  have 
already  been  asked,  I  wish  somebody  would  stop  me  right  away. 

We  have  found  in  the  Department  of  Agriculture  that  there  is  a 
tremendous  influence  pla^^ed  in  that  Department  by  personnel  from 
the  big  grain  companies.  We  sort  of  have  musical  chairs,  dealing  back 
and  forth  between  the  two.  As  we  have  looked  at  Federal  Energy 
Administration,  we  find  a  large  number  of  people  in  past  experience  in 
oil  companies  involved  therein.  I  feel  we  have  a  responsibility  as  we 
look  at  all  of  these  agencies,  to  check  that  matter  out. 

Would  it  be  possible  for  3^ou  to  furnish  the  subcommittee  a  listing 
of  the  personnel  in  your  agency  together  with  the  resumes  of  their 
past  histories  so  we  could  see  if  there  were  any  substantial  numbers  of 
them  that  had  previous  contacts,  involvement  with  big  business? 

Mr.  ExGMAN.  All  personnel? 

Mr.  Bedell.  There  is  1,000  or  so  or  1,500? 

Mr.  Engman.  Including  the  janitors  and  the  secretaries? 

Mr.  Bedell.  No;  I  am  not  worried  about  those  at  the  janitor  and 
secretary  level. 

Mr.  HuNGATE.  We  have  a  table  of  organization. 

Mr.  Engman.  We  sent  it  down  to  the  committee  in  response  to  a 
question  either  from  the  chairman  or  from  counsel.  The  biographies 
of  the  five  members  of  the  Connnission,  as  well  as  the  biographies 
and  background  data  with  respect  to  the  Bureau  directors,  all  the 
top  people,  the  policymaking  people,  are  included. 

Mr.  Bedell.  That  is  not  what  I  want.  I  want  it  further  down,  I 
want  it  to  at  least  include  the  people  who  are  involved  in  your  anti- 
trust checking. 

At  least,  I  have  no  desire  to  know  about  the  secretaries. 

Mr.  Engman.  I  would  suggest  that  there  may  be  some  questions 
of  invasion  of  privacy  there.  These  are  basically  career  Government 
employees.  They  are  under  the  Civil  Service  Commission. 

Mr.  Bedell.  I  take  it  your  answer  is  3^ou  are  not  willing  to  furnish 
them  to  me. 

Mr.  Engman.  I  am  happy  to  furnish  you  anything  you  want,  but 
there  is  a  cost-benefit  basis  for  furnisliing  that  information,  wliich 
we  have  to  be  aware  of. 

I  can  send  out  a  questionnaire  to  anyone  you  want.  We  will  give 
you  the  information  if  you  really  want  it. 

Mr.  Bedell.  I  have  no  reason  to  suspect  anything  at  all  within 
3^our  Department,  but  we  have  seen  in  two  Departments,  where 
there  are  serious  problems  with  involvement  of  the  people  within  the 
Department,  with  confhct  of  interest  in  my  opinion.  Because  we  have 
found  a  substantial  number  of  oil  people  employed  in  the  Federal 
Energy  Administration. 

And  we  find  a  substantial  number  of  people  from  the  large  grain 
companies  employed  in  the  Department  of  Agriculture. 

Mr.  McCoLLisTER.  I  wonder  if  you  would  yield  for  a  possible 
amendment  to  his  request? 


163 

Mr.  Bedell.  Yes. 

Mr.  McCoLLiSTER.  It  would  seem  to  me  it  might  be  useful  if  such 
information  is  requested  to  include  also  those  that  have  had  no 
experience  whatever  in  a  given  field  of  activity,  in  order  that  we  will 
be  able  to  examine  their  expertise  to  deal  with  qeustions  with  which 
the}^  are  confronted  everyday.  Sometimes  we  have  too  many  people 
who  do  not  have  any  understanding  at  all  as  to  how  this  system  of 
ours  operates,  that  are  called  upon  to  make  rules  and  regulations  that 
end  up  producing  disaster.  In  the  State  of  Nebraska,  I  feel  sure  that 
in  the  State  of  Iowa,  too,  there  is  a  good  deal  of  outrage  out  there 
about  the  insensitivity  and  the  seeming  stupidity  of  Government 
regulatory  agencies  that  make  rules  without  appreciating  in  any  way 
the  effect  those  rules  are  going  to  have. 

Mr.  Bedell.  What  I  am  requesting,  and  if  you  wish  to  submit  it, 
all  right,  if  not — but  I  do  not  w^ant  to  mention  just  the  five  top  people, 
I  want  those  people  who  are  involved  in  the  administration  of  these 
acts. 

I  have  been  over  at  the  FTC.  You  do  not  talk  to  the  top  person, 
i^ecessarily.  I  think  there  are  a  number  of  people  with  discretionary 
authority  within  your  agency.  I  do  not  know  if  that  is  300  or  100, 
But  I  am  sure  that  it  is  more  than  five.  I  would  like  to  have  that 
information. 

Mr.  Engman.  First  of  all.  Congressman,  I  would  be  happy  to  give 
3^ou  anything  you  want.  I  just  want  to  be  certain  that  you  really 
want  it. 

To  begin  with,  we  have,  as  I  indicated,  not  only  the  5  members 
of  the  Commission,  but  also  probably  8  or  10  people  out  of  the  1,700 
people  whom  I  have  the  authority  to  appoint. 

I  believe  you  already  have  received  the  biographical  backgrounds 
of  those  people.  I  appoint  some  people  with  the  consent  of  the  Com- 
mission. Ever3^one  else  is  subject  to  civil  service  protection.  I  would 
daresay  that  of  the  650  lawyers  we  have,  fully  half  of  them  are  just  out 
of  law  school,  and  have  worked  at  no  other  place  other  than  the 
Federal  Trade  Commission. 

Mr.  HuNGATE.  We  have  in  addition  to  the  Commission  a  biography 
on  the  Executive  Director,  the  Assistant  Executive  Director  for 
Management,  the  Assistant  Executive  Director  for  Kegional  Opera- 
tions, "the  Director  of  Economics  Policy  Planning,  the  Director  of 
Public  Information,  the  General  Counsel,  the  Director  of  the  Office 
of  Administrative  Law  Judges,  the  Du-ector  of  the  Bureau  of  Con- 
sumer Protection,  and  the  Director  of  the  Bureau  of  Competition.  So 
Ave  have  a  substantial  number  of  top  echelon  people. 

But  I  am  not  saying  that  you  may  not  want  or  need  more.  I  suppose 
the  question  is  rather  specific,  whom  do  we  want  below  these  people. 

Mr.  Bedell.  With  the  Chair's  permission,  I  would  like  to  check 
further.  I  would  hope  that  I  could  check  with  you  on  those  that  I 
would  like  to  at  least  see  for  my  own  benefit  the  listing  on.  And  again, 
I  would  like  to  have  permission  of  the  chairman  to  check  back  if  in 
my  opinion  I  have  difficulty  in  getting. 

Mr.  Engman.  I  would  certainly  be  happy  to. 

Mr.  McCollister.  If  this  is  a  unanimous-consent  request,  I  am 
going  to  object  until  the  request  is  phrased  in  more  specific  terms  that 
will  enable  the  agency  or  the  Commission  to  respond  in  a  meaningful 
w^ay. 
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Mr.  HuxGATE.  As  the  Chair  understands  the  situation,  the  gentle- 
man from  Iowa  is  consulting  and  questioning  with  the  Chairman  of  the 
Commission,  with  the  idea  that  he  will  further  delineate  the  exact 
information  he  requests.  The  Chairman,  insofar  as  he  sees  appropriate, 
will  divulge  that  information.  And  then,  and  only  if  the  gentleman 
from  Iowa  does  not  get  a  satisfactory  answer,  he  will  present  his 
problem  to  the  subcommittee  and  the  subcommittee  will  take  action 
at  that  time. 

Is  that  satisfactory? 

Mr.  Bedell.  Yes. 

Mr.  Engman.  I  only  want  this  subcommittee  to  understand  that 
any  information  which  you  want,  you  may  have.  If  you  ultimately 
want  to  have  the  detailed  information  about  the  backgrounds  of  all 
1,700  employees,  you  may  even  have  that.  I  just  raise  the  question 
as  to  what  you  really  want. 

Mr.  HuNGATE.  The  gentleman's  time  has  expired. 

I  want  to  ask  a  question  that  has  been  propounded  to  the  sub- 
committee by  others.  The  President  makes  the  appointment  of  the 
Chairman,  as  I  understand  the  situation.  Then  the  Chairman  appoints 
the  top  level  staff  people.  Is  that  correct? 

Mr.  Engman.  That  is  correct,  with  the  consent  of  the  Commission. 

Mr.  Hungate.  With  the  majority  of  the  Commission  consenting 
to  that  appointment,  then,  what  about  the  problem  of  discharge? 

Is  that  handled  at  the  top  level  by  the  Chairman  alone  or  with  the 
Commission?  How  does  that  work? 

Mr.  Engman.  I  have  not  personally  been  through  a  problem  of 
discharge  at  this  level.  But,  presumably,  it  would  be  handled  in  the 
same  manner. 

Mr.  Hungate.  The  gentleman's  answ^er  was  different  than  I  was 
informed.  I  have  not  understood  there  was  a  power  of  ratification 
which  would  make  a  difference. 

I  yield. 

Mrs.  Fenwick.  I  would  like  to  get  back  to  some  things  that  bothered 
New  Jersey  consumers  and  see  how  the  Federal  Trade  Commission 
could  help  us.  For  example,  in  this  matter  of  these  unbreakable 
contracts  for  services,  I  am  thinking  of  contracts  with  health  spas  or 
with  tractor-trailer  schools,  where  one  is  promised  a  job  at  the  end 
of  the  training. 

Now,  the  job  promise  is  not  always  verbal,  and  the  course  costs 
$1,000.  Once  you  have  signed  the  contract  3^ou  cannot  get  out  of  it. 
Have  you  any  suggestion  as  to  legislation  that  might  help? 

Mr.  Engman.  In  this  area  we  do  have  some  investigations  pending, 
as  well  as  some  proposed  rules  with  respect  to  some  of  these  specific 
matters.  In  the  whole  area  of  vocational  education,  the  Commission 
has  been  very  active.  We  have  had  a  proposed  rule  out  for  comment, 
and  I  do  not  want  to  comment  specifically  on  it  in  terms  of  the  details 
of  that  rule  at  this  point. 

Mrs.  Fenwick.  How  do  you  define  "vocational?" 

Mr.  Engman.  In  terms  of  training  for  a  specific  job. 

Mrs.  Fenwick.  What  do  you  do  about  them? 

Mr.  Engman.  There  are  also  some  cases  which  have  been  brought 
by  the  Commission.  There  may  be  misleading  statements  which  are 
made  in  terms  of  the  success,  that  is  what  you  might  expect  at  the 
end  of  this  course. 
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Mrs.  Fenwick.  I  do  not  want  to  cut  you  short,  but  our  time  is  so 
limited.  I  understand.  I  do  not  think  it  is  going  to  be  as  difficult  to 
bring  under  control  those  contracts  which  purport  to  train  you  in  a 
skiirb}'  wdiich  you  are  going  to  earn  a  living,  even  if  it  is  to  be,  for 
example,  a  dance  instructor.  Where  we  are  really  up  against  it  is  the 
health  spa  industn'. 

We  had  one  case  where  the  estate  of  a  dead  man  was  sued  for  com- 
pletion of  his  health  spa  payments.  It  would  be  laughable  if  it  were 
it  were  not  tragic. 

Wliat  I  would  like  to  know^  is  how 

Mr.  Eng.aian.  I  believe  we  can  be  of  assistance  in  that  problem,  w^e 
do  have  activity  underway  at  the  present  time  at  the  Commission 
dealing  specifically  wath  the  health  spa  problem. 

Mrs.  Fenwick.*^  Would  you  keep  me  informed  with  anything  I  can 
do  about  that?  I  would  like  to  get  after  it.  I  am  sorry  to  say  I  v/as 
depressed  by  the  size  of  the  questionnaire  you  sent  out  to  small 
businesses.  $16  billion  we  are  told  is  the  sum  consumers  are  needlessly 
pa.^^ng  in  costs,  but  labor  tells  me,  that  $18  bilhon  is  being  spent  by 
Amerrcan  business  and  consumers  just  to  handle  the  paperwork 
Government  agencies  demand. 

When  I  see  a  questionnaire  coming  from  you  who  knows  so  well 
what  this  means  for  a  small  businessman,  it  depresses  me.  How  are 
we  going  to  stand  up  against  this  flood  of  paper?  And  the  number 
of  people  w^e  have  to  hire  to  answer  such  a  thing. 

Would  it  not  be  more  efficient,  Mr.  Engman — and  more  in  the  spirit 
of  your  own!  speeches — if  you  could  encourage  3^our  local  people  to 
discuss  these  matters  mth  the  National  Independent  Automobile 
Dealers'  Association — the  used  car  dealers.  I  found  it  a  very  satis- 
factory way  of  arriving  at  sound  regulations  in  the  New^  Jersey  Di- 
vision of  Consumers  Affairs  and  it  benefitted  the  consumers  who  have 
suffered  as  well.  The  combination  of  the  tw^o  gives  you  a  good  picture 
of  the  industry. 

Mr.  ExG.MAN.  Again,  I  have  to  indicate  that  I  am  well  aware  that 
the  questionnaire  is  not  something  that  can  be  answered  in  5  minutes. 
As  I  indicated,  I  do  not  know  there  is  any  completely  healthy  solution 
to  this.  We  do  have  a  congressional  mandate  to  initiate  a  rulemaking 
proceeding,  and  we  have  an  obligation  to  have  some  basis  for 

Mrs.  Fenwick.  Could  there  not  be  reports? 

Mr.  Engman.  We  have  to  recognize  that  any  proposal  is  not  with- 
out some  trouble  particularly  since  we  want  to  be  absolutely  certain 
that  we  have  a  rjindom,  nationwide  sample. 

It  is  a  matter  of  concern.  I  intend  to  explore  it  with  the  staff.  At  the 
time  we  issued  the  questionnaire  to  the  less  than  1  percent  of  the  used 
car  dealers,  it  was  the  Commission's  judgment  that  this  was  the  best 
way  of  handUng  this  sticky  problem. 

Mrs.  Fenwick.  It  is  the  usual  way. 

Mr.  HuNGATE.  That  quorum  is  falling  on  us.  Mr.  Chairman,  we 
would  like  to  come  back  here  at  11:20  and  proceed  as  far  as  we  can. 
I  know  Mr.  McCoUister  has  some  questions.  Would  that  meet  with 
your  schedule? 

Mr.  Engman.  I  am  at  3'our  dis])osal. 

Mr.  Hungate.  I  do  not  quarrel  with  your  mandate  or  with  the 
necessity  of  the  questionnaire.  It  seems  to  me  it  could  have  been  a 
shorter  questionnaire.  If  we  cut  it  in  half  and  sent  half  of  it  to  the  465 
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and  another  half  of  it  to  another  465.  I  could  see  merits  in  the 
questionnaire. 

Mr.  Engman.  I  am  happy  for  any  suggestions.  I  can  only  suggest 
that  if  we  had  done  that,  you  probably  would  have  had  900  complaints 
rather  than  450. 

Mr.  HuNGATE.  I  do  not  know  how  they  arrived  at  the  idea  that  465 
out  of  60,00  is  a  random  sample.  I  hope  they  are  right.  The  questions 
that  sort  of  flashed  back  and  forth,  with  Mr.  McCollister  and  Mr. 
Bedel] — I  thuik  there  is  a  very  real  problem.  I  do  not  know  how  to 
reach  it,  take  people  that  have  been  in  the  industry. 

We  had  that  when  we  looked  at  some  oil  problems,  but  then  we  also 
had  a  situation  where  they  were  Simon  pure  and  they've  never 
seen  an  oil  pump.  They  do  not  know  how  to  get  the  product  trans- 
ferred. They  do  not  know  what  to  do  down  there.  I  think  that  is  a 
real  area  of  serious  problem  and  conflict  where  it  needs  to  mesh,  and 
we  welcome  your  suggestions. 

Mr.  Engman.  It  is  a  difficult  problem.  We  do  try  to  obtain  the  best 
people  we  can.  One  charge  against  the  staff  of  the  Federal  Trade 
Commission  which  I  have  never  heard  levied  during  my  tenure  is  that 
we  are  in  anybody's  hip  pocket.  If  anything,  I  have  heard  the  opposite 
charge. 

Mr.  Bedell.  You  understand  I  am  not  making  that  charge. 

Mr.  Hungate.  We  have  to  leave  now. 

[A  brief  recess  was  taken.] 

Mr.  Hungate.  Mr.  Chairman,  why  do  we  not  start?  We  are  not 
puppets  on  a  string,  but  we  are  going  back  and  forth.  We  will  be  in 
order. 

Mr.  McCollister.  Mr.  Chairman,  I  want  to  go  back  to  the 
Magnuson-Moss  bill  and  the  dilemma  of  the  difference  in  the  effective 
date  of  that  legislation  and  the  date  on  which  rules  had  to  be  promul- 
gated. There  is  about  a  6-month  gap,  I  think.  It  seems  to  me  that  the 
effective  date  of  the  legislation  was  July  4  or  something  like  that,  and 
the  date  on  which  the  rules  had  to  be  promulgated  was  sometime  in 
January. 

There  has  been  some  confusion  created  by  this  drafting  error.  It  is 
not  an  error  of  the  FTC.  It  is  an  error  of  the  basic  legislation. 

I  notice  that  you  have  sent  out  some  19  pages  of  advisory  informa- 
tion to  people,  to  businesses,  which  has  not  resolved  all  of  the  questions. 
In  talking  with  my  colleagues  on  the  Consumer  Protection  and  Finance 
Committee  earlier  this  year  when  I  was  first  made  aware  of  that  draft- 
ing eirror,  we  hoped  we  could  postpone  the  effective  date  of  the  legisla- 
tion so  that  it  might  coincide  more  neatly  with  the  rulemaking  date. 

I  was  not  successful  in  getting  that  done.  Can  you  tell  me  about  the 
situation  now  and  what  difficulties  it  is  creating  and  what  possible 
remedies  there  may  be? 

Mr.  Engman.  I'  think  the  ultimate  remedy  is  the  one  which  you 
alluded  to,  Congressman  IMcCollister,  which  is  here.  Short  of  that,  I 
guess  we  only  can  do  the  best  we  can.  What  we  have  done  is  the  follow- 
ing: in  addition  to  those  guidelines  which  were  put  out  some  tune  ago, 
we  pubhshed  proposed  rules  relating  to  the  w\arranties  for  comment; 
these  rules  should  be  published  in  final  form  by  January  4  of  next  year. 
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Obviously,  these  are  not  final  rules,  but  they  do  give  an  indication  of 
where  the  Commission  and  its  staff  are  presently.  We  raised  some 
questions  as  well  and  invited  comments  as  to  specific  aspects  of  it,  and 
this  should  help  to  give  some  guidance. 

Certainly,  it  is  not  our  intention  at  this  point  to  attempt  through 
some  technicality  to  impose  any  kind  of  hardship  or  penalty  upon  any 
business  which  in  good  faith  attempts  to  comply.  I  can  understand  that 
people  on  the  outside  may  be  reluctant  to  trust  the  good  intention  of 
governmental  agencies. 

There  is  the  additional  problem  here  that  there  are  private  rights 
of  action  which  are  authorized  under  the  act.  All  I  can  say  is  that  we 
were  asked  to  change  the  effective  date.  We  did  not  feel  we  had  the 
authoritv  to  change  the  effective  date  and  that  we  are  attempting  to 
move  as  expeditiously  as  possible.  This  is  what  we  will  attempt  in 
terms  of  enforcement  when  our  rules  do  become  final. 

Mr.  McCoLLisTER.  Is  not  it  a  pretty  good  defense  for  anybody 
caught  in  this  dilemma  of  July  4  or  Januar}-  4,  that  in  the  absence  of 
final  rules  promulgated  by  the  FTC,  that  they,  because  of  the  lack  of 
certainty  of  what  is  required  of  them — that  they  in  a  good  faith  effort 
to  comply  would  be  sufficient? 

Mr.  Engman.  I  would  have  to  say  that  there  are  some  companies 
which  have  announced  that  they  are  going  to  issue  so-called  full 
warranties  and  that  they  believe  they  understand  everything,  so  there 
are  some  people  who  have  taken  this  other  approach. 

But  I  would  suspect  that,  assuming  there  is  good  faith,  that  what 
you  suggest  is  correct. 

Mr.  "McCollister.  In  Business  Week,  the  issue  of  July  14,  the 
current  issue,  it  refers  to  that  confusion  and  suggests  that  some  corn- 
panies  who  have  warranted  products  previously  are  dropping  their 
warranties.  This  was  a  basic  concern  we  had  when  we  drafted  the 
legislation.  I  am  wondering  if  that  concern  has  been  compounded  by 
the  lack  of  certainty  as  to  what  the  rules  are  going  to  require  of  them? 

]\Ir.  Engman.  It  may  ver}^  well  have  been.  I  think  it  is  going  to  be 
very  interesting  to  see  what  actually  hajipens  in  the  warranty  field  2 
or  3  years  down  the  road  in  terms  of  what  the  impact  on  warranty 
protection  has  been  with  respect  to  this  legislation.  I  do  not  make  any 
prejudgment,  but  I  think  it  is  going  to  be  an  interesting  process  to 
watch. 

It  certainl}^  has  been  an  unhapp}^  situation  in  terms  of  the  confusion 
on  the  effective  date  of  the  rules. 

Mr.  McCoLLisTER.  Because  many  companies  at  the  end  of  the  dis- 
tribution line  where  the  warranty  comes  into  contact  with  the  con- 
sumer, because  those  companies  are  small  companies,  they  are  a 
concern  of  mine  as  it  relates  to  the  Small  Business  Comrnittee  as  to 
how  those  organizations  are  going  to  be  able  to  meet  their  responsi- 
bilities of  which  they  are  only  a  part  of  meeting  because  they  are  at 
the  end  of  the  distribution  line. 

Does  the  FTC  have  any  program  of  review  or  analysis  forthcoming 
that  will  monitor  the  impact  of  this  new  legislation  on  small  businesses? 

Mr.  Eng.man.  First  of  all,  we  have  a  requirement  under  the  same 
act  itself  which  is  applicable  when  we  issue  the  final  rules  which  must 
be  on  or  before  January  4  of  next  year,  to  issue  at  the  same  time  an 
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evaluation  of  the  impact  of  these  rules  on  small  business.  In  the  process 
of  doing  that,  we  will  have  to  make  some  judgments.  Before  even 
issuing  the  proposed  rules  this  past  week,  the  Commission  had  some 
substantial  discussion  as  to  the  impact  of  these  rules  on  the  small 
operator  and  their  burdensomeness.  We  came  out  with  some  proposals 
in  this  area  and  raised  some  c^uestions  as  to  the  impact.  So  we  have 
already  in  a  sense  sort  of  signaled  that  this  may  be  a  problem  area, 
and  we  have  invited  comment  as  to  whether  there  is  a  better  waj^  of 
skinning  the  cat.  We  will  have  to  follow  up  to  see  what  is  best. 

^Ir.  McCoLLisTER.  Would  that  concern  about  small  business 
impact  be  made  a  part  of  the  Federal  Register? 

Mr.  Eng.man.  Not  on  the  proposed  basis.  It  is  onh"  on  the  final  rule 
basis. 

Mr.  McCoLLisTER.  Let  me  conclude  my  questioning  by  going  back 
to  the  used  car  questionnaire.  Mrs.  Fenwick  made  a  comment — per- 
haps it  was  a  suggestion — that  personal  interviews  would  be  more 
revealing.  This  questionnaire  is,  I  think,  burdensome  and  more 
difficult  because  it  must  apply  broadly  to  all  sizes  and  all  circumstances 
of  that  business,  and  many  of  the  questions  contained  therein  are 
there,  I  believe,  so  as  to  provide  an  overall  umbrella  to  catch  every- 
body. 

One  would  not  have  to  do  that  if  there  had  been  personal  interviews 
that  Vv^ere  keyed  to  the  particular  situation.  This  questionnaire 
necessarily  applying  to  everybod}'  puts  an  extra  burden  on  a  lot  of 
people  whose  requirements  are  not  pertinent  to  those  questions  on 
the  questionnaire. 

Was  not  the  possibility  of  a  personal  interview  considered  in  place 
of  the  questionnaire? 

Mr.  Eng:\ian.  I  must  confess  that  I  personally  did  not  focus  on  that 
alternative,  and  whether  other  members  of  the  Commission  or  staff 
have  focused  on  that  as  an  alternative  is  something  which  I  cannot 
speak  of  from  firsthand  knowledge. 

I  indicated  before  that  I  am  aware  of  the  difficulties  here.  It  is  not 
just  a  simple  questionnaire.  That  is  the  reason  an  effort  was  made  to 
cut  the  random  sample  down  just  as  small  as  possible. 

There  is  one  other  factor  here  which  I  have  not  mentioned.  Some  of 
the  recipients  have  taken  legal  action  in  terms  of  filing  motions  to 
({uash  with  the  Commission,  and  I  am  going  to  have  to  wear  my  other 
hat  and  as  a  member  of  the  Commission  rule  upon  this  motion.  I  hate 
to  get  myself  in  a  position  where  I  have  stated  positiveh?"  one  way 
or  the  other  a  final  view  on  it,  but  I  am  receptive  to  the  kinds  of 
comments  you  are  making. 

Mr.  McCoLLiSTER.  There  is  a  sentence  at  the  end  of  the  second 
paragraph  on  the  subject  that  reads  as  follows:  "We  wish  to  emphasize 
that  your  response  to  the  (piestionnaire  is  mandatory,"  which  is  it, 
''and  that  penalties  may  be  imposed  for  failure  to  file  re])orts  or  for 
the  filing  of  false  reports." 

It  is  this  mandatory  nature  of  this  and  the  penalties  attended  to 
it  that  makes  me  concerned  about  actions  b}^  the  FTC  against  many 
of  these  small  dealers,  where  had  ^''ou  gone  forward  in  a  personal 
interview  type  of  basis,  I  think  you  would  have  not  had  a  lot  more — 
would  have  had  a  lot  better  information,  and  it  seems  to  me  the 
situation  that  confronts  j^ou — I  appreciate  you  may  be  in  an  awkward 
position  in  commenting  about  this  because  of  the  two  hats  you  wear, 
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but  I  would  urge  the  Commission  to  please  consider  the  impact  of 
these  things  on  small  business  because  these  things  general h*  are 
quite  burd^ensome  and  frustrating  and  enraging  for  a  lot  of  people 
out  there. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Chairman,  we  have  another  vote  going  on.  I 
have  just  a  few  questions  I  would  very  nuich  like  to  proi)ound,  if  I 
might.  I  would  suggest  tliat  we  go  vote  and  come  back,  and  then  at 
that  time  we  ^^ill  be  finished,  Mr.  Chairman. 

Mr.  Exg:\ian.  Fine. 

Mr,  HuxGATE.  If  we  could  have  unanimous  consent,  I  think  it 
would  be  helpful  if  we  could  i)ut  this  (questionnaire  in  the  record, 
and  we  will  go  vote. 

[A  brief  recess  was  taken.l 

[The  material  referred  to  follows:] 

Federal  Trade  Commission, 
Bureau  of  Consumer  Protection, 

Washington,  D.C. 
Re:  Used  Motor  Vehicle  Trade  Regulation  Proceeding. 

The  Federal  Trade  Commission  is  conducting  an  inquiry  into  the  acts  and 
practices  of  sellers  of  u^:ed  motor  vehicles.  This  inquiry  is  necessitated  by  a 
recently-enacted  law  requiring  that  by  January  4,  1976,  the  Commission  institute 
a  Trade  Regulation  Rule  Proceeding  covering  warranty  practices. 

In  order  to  acquire  information  necessary  for  the  Commission  to  properly 
evaluate  existing  used  motor  vehicle  industry  practices,  the  Commission  has 
issued  a  "Resolution  Directing  Nonpublic  Investigation  .  .  .."  (copy  enclosed). 
Pursuant  to  this  resolution  there  are  also  enclosed  an  "Order  Requiring  Filing  of 
Special  Report"  and  a  "Special  Report  Questionnaire."  These  are  being  sent  to 
a  randomh^  selected  group  of  several  hinidred  sellers  of  used  motor  vehicles. 
We  wish  to  emphasize  that  your  response  to  the  questionnaire  ih  mandatory,  and 
that  penalties  may  be  imposed  for  failure  to  file  reports  or  for  the  filing  of  false 
reports. 

Instructions  for  answering  the  Special  Report  Questionnaire  are  enclosed.  It 
is  suggested  that  you  read  the  qudtionnaire  specifications  carefully,  and  if  you 
have  any  questions  concerning  the  meaning  of  an.y  specification  (e.g.,  the  exact 
type  of  information  requested)  or  if  you  have  a  specialized  problem  in  responding 
to  a  specification  (e.g.,  your  accounting  procedures  do  not  permit  a  response), 
please  do  not  hesitate  to  contact  us  by  telephone  (202)  963-.5738/963-7SG],  or 
in  writing. 

Very  truly  yours, 

Edward  D.  Steinman, 

Attorney. 
Bernard  J.  Phillips, 

Attorney. 
Enclosures. 

United  States  of  America  Before  Federal  Trade  Commission 

Commissioners : 

Lewis  A.  Engman,  Chairman 
Paul  Rand  Dixtm 
Mavo  J.  Thompson 
M.  Eliza])eth  Ilanford 
Stephen  Nye 

resolution  directing  nonpublic  investigation  into  the  acts  and  practices 
OF  companies  involved  in  the  sale  of  used  motor  vehicles  and  in  the 
performance  of  warranties  and  service  contracts  on  such  used  motor 
vehicles. 

File  No.  R51-1021. 

Nature  and  Scope  of  Investigation:  An  investigation  to  detenuine  whether 
vendors  of  used  motor  vehicles  and  vendors  ofTering  service  contracts  relating  to 
the  maintenance  and  repair  of  used  motor  vehicles  have  been  or  niaj^  be  now  en- 
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gaged  in  unfair  methods  of  competition  or  unfair  or  deceptive  acts  or  practices 
in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  Sec.  45) 
in  connection  with  the  advertising,  promotion,  offering  for  sale,  sale  or  distribution 
in  or  affecting  commerce  of  used  motor  vehicles  and  in  connection  with  the 
advertising,  promotion,  disclosure  and  performance  of  warranties  and  service 
contracts  on  used  motor  vehicles  in  or  affecting  commerce.  Such  investigation  will 
further  determine  whether  trade  regulation  rules  are  warranted  to  interpret  and 
enforce  Title  1  of  the  Magnuson-Moss  Warranty-Federal  Trade  Commission 
Improvement  Act  (P.L.  93-637)  with  respect  to  used  motor  vehicles,  including 
but  not  limited  to  false,  misleading,  deceptive  or  unfair  acts  and  practices  in 
connection  with  the  advertisement,  disclosure  and  performance  of  warranty  or 
service  contracts  on  used  motor  vehicles. 

The  Federal  Trade  Commission  hereby  resolves  and  directs  that  any  and  all 
compulsory  process  available  to  it  be  used  in  connection  with  this  investigation. 

Authority  to  Conduct  Investigation:  Sections  3,  6,  9  and  10  Federal  Trade 
Commission  Act,  15  U.S.C.  43,  46,  49  and  50;  Sections  109(a)  and  (b)  and  Section 
110(b)  of  the  Magnuson-Moss  Warranty-Federal  Trade  Commission  Improve- 
ment Act  (P.L.  93-637);  FTC  Procedures  and  Rules  of  Practice,  16  C.F.R.  1.1, 
et  seq.  and  supplements  thereto. 

By  direction  of  the  Commission 

Virginia  M.  Hacking, 

Acting  Secretary. 

Dated:  March  28,  1975. 

Special  Report  Questionnaire 
definitions 

The  term  "company"  shall  mean  the  corporation  (including  any  parent,  all 
domestic  subsidiaries,  and  divisions)  partnership,  sole  proprietorship,  or  other 
business  entity,  to  which  the  Order  Requiring  Filing  of  Special  Report  is  directed, 
engaged  in  the  distribtition,  sale,  maintenance,  or  repair  of  used  motor  vehicles 
(including  any  non-companj"  facility  designated  by  the  company  tf)  perform 
detailing,  reconditioning,  maintenance  or  repair  of  any  used  motor  vehicle). 

The  term  "motor  vehicle"  shall  mean  an  automobile,  truck,  recreational  vehicle 
or  other  motorized  vehicle  (other  than  a  motorcycle)  designed  to  transport  not 
more  than  ten  (10)  individuals  upon  the  public  roads,  streets  and  highwa3's  for  a 
non-commercial  purpose. 

The  term  "used  motor  vehicle"  means  a  motor  vehicle  which  is  offered  for  sale 
after : 

A.  A  prior  sale  to  a  person  who  purchased  the  motor  vehicle  in  good  faith 
for  a  purpose  other  than  resale;  or 

B.  Use  of  the  motor  vehicle  by  the  manufacturer,  dealer  or  any  person  with 
the  permission  of  said  manufacturer  and/or  dealer,  as  a  rental,  driver 
education,  or  demonstration  motor  vehicle,  or  for  the  personal  or  business 
transportation  of  the  manufacturer  and/or  dealer  or  any  of  their  employees 
for  a  period  in  excess  of  fifteen  (15)  days  or  for  a  distance  in  excess  of  250 
miles;  except  where  the  compan.y  provides  a  purchaser  of  such  vehicle  with 
fuU  coverage  of  the  manufacturer's  warrantj^  (i.e.,  "new  car  warranty"). 

The  term  "warranter"  means: 

A.  Any  written  agreement  made  in  connection  with  the  sale  of  any  used 
motor  vehicle,  to  the  effect  that  the  material  or  workmanship  of  such  used 
motor  vehicle  is  free  of  any  mechanical  defect  or  will  meet  any  specified  level 
of  performance  over  anj'  specified  period  of  time;  or 

B.  Any  written  agreement  made  in  connection  with  the  sale  of  any  used 
motor  vehicle,  to  the  effect  that  any  person  will  refund,  repair,  replace  or  take 
other  remedial  action  with  respect  to  such  used  motor  vehicle  in  the  event 
said  used  motor  vehicle  fails  to  meet  the  specifications  of  an}^  written  level  of 
performance  for  any  specified  period  of  time. 

The  term  "service  contract"  means  any  service  discoimt  plan  or  other  written 
agreement  (including  any  form  of  insurance)  to  perform,  over  any  period  of  time 
or  for  any  dtiration,  any  service  related  to  maintenance  or  repair  of  an}'  used 
motor  vehicle. 

The  term  "mechanical  defect"  means  any  defective  or  damaged  part  of  the 
mechanical  (including  the  motor  and  transmission),  electrical,  or  hydraulic 
s\stem  of  any  used  motor  vehicle  and  any  defective  or  damaged  part  of  the  body 
chassis,  suspension  or  other  part  of  said  used  motor  vehicle. 
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The  term  "calendar  3-ear  1974"  shall  mean  the  period  January  1,  1974  through 
December  31,  1974. 

SPKCIFICATIONS 

1.  State  the  full  name  and  business  address  of  the  compan}-.  If  the  company',  is 
incorporated,  state  the  year  and  state  of  incorporation.  If  the  company  is  a  sole 
proprietorship  or  partnership,  state  the  year  of  its  formation. 

2.  State  the  names,  titles,  duties,  and  business  addresses  of  all  sole  proprietors, 
partners  or  officers  of  the  company.  If  incorporated,  state  the  names  and  business 
addresses  of  all  directors  of  the  company. 

3.  State  the  names,  titles,  and  duration  of  employment,  of  all  personnel  (includ- 
ing all  supervisory  personnel)  presently  employed  or  who  have  been  emplo3'ed  by 
the  company  in  connection  with  the  sale,  detailing,  reconditioning,  maintenance 
or  repair  of  used  motor  vehicles  at  any  time  during  the  period  January  1,  1974 
through  the  date  of  receipt  of  this  Special  Report  Questionnaire. 

4.  For  the  calendar  year  1974  state  by  category  of  motor  vehicle  (automobiles, 
trucks,  recreation  vehicles  and  other) : 

A.  The  total  dollar  volume  and  number  of  units  of  used  motor  vehicles  sold 
by  the  company. 

B.  The  total  dollar  volume  and  numl^er  of  units  of  new  motor  vehicles  sold 
by  the  company. 

C.  The  total  nvmiber  of  repair  orders  and  the  total  dollar  volume  of 
repairs  (including  parts,  supplies  and  labor  )  performed  on  motor  vehicles  by 
the  company  with  regard  to  each  of  the  following  categories : 

1.  Work  performed  on  new  motor  vehicles  pursuant  to  any  warranty 
or  service  contract. 

2.  Work  perfoi-med  on  new  and  used  motor  vehicles  not  covered  by  anv 
warranty  or  service  contract. 

D.  The  total  number  of  repair  orders  and  the  total  dollar  volume  of  re- 
pairs (including  parts,  supplies,  and  labor)  performed  on  any  used  motor 
vehicle  by  the  company  in  connection  with  an}'  warrant}*  or  service  contract. 

E.  The  total  dollar  vf)lume  (including  parts,  supplies,  and  labor)  and  num- 
ber of  used  motor  vehicles  subjected  to: 

1.  detaiUng  and  other  appearance  reconditioning  prior  to  being  offered 
for  sale- 

2.  mechanical  repairs  or  other  mechanical  reconditioning  prior  to  being 
offered  for  sale. 

5.  State  the  full  and  complete  text  of  each  different  advertisement  (or  in  Heu 
thereof  the  company  may  submit  copies  of  such  advertising),  including  print, 
broadcast,  and  point  of  sale  material,  disseminated  by  the  companj'  during  the 
calendar  year  1974,  which  describes  the  availability  or  provisions  of  any  warranty 
or  service  contract  available  in  connection  with  the  purchase  of  any  used  motor 
vehicle.  If  available,  state  the  dates  or  periods  each  advertisement  was  dissemi- 
nated or  run. 

6.  State  the  full  and  complete  text  of  each  different  warranty  agreement  and 
service  contract  (or  in  lieu  thereof  the  company  may  submit  copies  of  such  agree- 
ments or  contracts)  provided  by  the  company  to  any  purchaser  during  the  period 
of  January  1,  1973  through  the  date  of  receipt  of  the  Special  Report  Questionnaire. 

7.  State  the  full  and  complete  text  of  each  different  form  used  (or  in  lieu  thereof 
the  company  may  submit  copies  of  such  forms)  and  state  the  procedure  utilized 
by  the  companj^  to  disclaim,  or  otherwise  void  any  implied  warranty,  (e.g.,  "as 
is"  contract),  or  to  limit,  restrict,  or  negate  any  remedies  or  damages  available 
at  law,  arising  from  the  sale  of  any  used  motor  vehicle  during  the  period  of  January 
1,  1973  through  the  date  of  receipt  of  this  Special  Report  Questionnaire. 

8.  State  the  full  and  complete  text  of  each  diff'erent  type  of  v/ritten  agreement 
used  by  the  company  to  consummate  the  sale  of  any  used  motor  vehicle,  e.g.,  bill 
of  sale,  sales  contract,  (or  in  lieu  thereof  the  company  may  submit  copies  of  such 
agreements)  during  the  period  of  January  1,  1973  through  the  date  of  receipt  of 
this  Special  Report  Questionnaire. 

9.  State  a  full  and  complete  summary  of  each  written  communication,  and 
memoranda  of  oral  communication,  (or  in  lieu  thereof  the  company  may  submit 
copies  of  such  communications)  received  bj^  the  company  during  the  calendar 
year  1974,  regarding  any  complaint  or  inquiry  by  any  person  concerning  the  sale 
of  any  used  motor  vehicle  cr  the  performance  by  the  company  of  any  alleged  duty 
or  obligation  arising  from  any  warranty  or  service  contract  provided  in  connection 
with  the  purchase  of  any  used  motor  vehicle. 
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10.  State  the  policy  of  the  company  with  respect  to  the  availabihty  of  any 
warranty  or  service  contract  on  any  used  motor  vehicle.  This  statement  of  policy 
shall  include,  but  need  not  be  limited  to: 

A.  The  factors  used  in  determining  whether  or  not  to  provide  any  warrantj^ 
or  service  contract  on  any  used  motor  vehicle. 

B.  If  any  warranty  or  service  contract  is  provided  on  a  xised  motor  vehicle, 
the  factors  utilized  in  determining  the  type  of  warranty  or  service  contract  to 
provide  on  a  particular  vehicle.  For  example,  in  what  manner  does  the  com- 
pany consider  the  model,  age,  prior  use  and  mechanical  condition  of  a  used 
motor  vehicle  in  determining  the  nature  of  anj^  warranty  or  service  contract 
to  be  made  availaV^le  with  said  vehicle. 

11.  A.  For  each  type  of  warranty,  or  service  contract,  provided  with  any  used 
motor  vehicle  dui-ing  the  period  of  January  1,  1973  through  the  date  of  receipt 
of  this  Special  Report  Questionnaire,  state  the  origin  f)f  such  warranty  or  service 
contract.  For  example,  if  the  warranty  or  service  contract  terms  were  devised  by 
the  company,  state  "company  drawn". 

B.  If  such  terms  were  created  by  a  trade  association  or  other  third  party,  so 
state  and  identify  any  such  association  or  third  party. 

C.  Describe  the  type  of  change  made  in  such  standard  form  warranty  or  service 
contract  by  the  company. 

12.  A.  For  each  separate  type  of  warranty  or  service  contract  offered  on  any 
used  motor  vehicle  during  the  calendar  year  1974,  state  by  type  of  warrant}^  or 
service  contract: 

1.  The  total  dollar  volume  and  nimiber  of  used  motor  vehicles  sold  which 
were  covered  by  each  such  warranty  or  service  contract. 

2.  The  total  dollar  volume  and  number  of  service  contracts  sold  to  pur- 
chasers of  used  motor  vehicles. 

3.  The  total  dollar  volume  of  repairs  and  number  of  separate  instances  of 
repair  orders  or  invoices  (including  parts,  supplies,  and  labor)  relating  to 
rejiairs  performed  on  used  motor  vehicles  sold  subject  to  each  such  warranty 
or  service  contract. 

B.  For  each  separate  tj'pe  of  disclaimer  of  warranty  (e.g.,  "as  is"  contract)  or 
limitation  on  damages  or  remedies  used  during  the  calendar  year  1974,  state  by 
tj^pe  of  disclaimer  or  limitation : 

1.  The  total  dollar  volume  and  number  of  used  motor  vehicles  which  were 
sold  pursuant  to  such  disclaimer  or  limitation. 

2.  The  total  dollar  volume  of  repairs  and  number  of  separate  repair  orders 
or  invoices  (including  both  parts,  supplies  and  labor)  relating  to  repairs 
performed  on  used  motor  vehicles  sold  subject  to  such  disclaimer  or  limitation. 

13.  For  each  separate  type  of  warranty  or  service  contract  offered  on  any  used 
motor  vehicle  by  the  company  during  the  calendar  year  1974,  which  provided 
that  the  purchaser  would  bear  any  portion  of  the  expense  of  any  repair  work 
performed  (including  parts,  supplies  and  labor),  state: 

A.  The  total  dollar  volume  of  such  payments  made  by  purchasers  under  each 
separate  type  of  warranty  or  service  contract. 

B.  The  method  or  procedure  utilized  by  the  company  to  determine  the  cost 
to  the  customer  charged  by  the  company  for  any  re])air  work  (including  parts, 
supplies  and  labor)  performed  (where  applicable  identify  any  flat  rate  manual, 
parts  and  supplies  lists  or  other  applicable  rate  sources  utilized). 

14.  For  each  separate  warrant}-  or  service  contract  offered  on  anj^  used  motor 
vehicle  by  the  company  during  the  calendar  year  1974,  describe  in  detail  the 
repairs  performed  and  the  total  cost  (including  parts,  supplies,  and  labor)  charged 
to  customers  on  each  of  fifty  (.50)  repair  orders  or  invoices  (or  in  lieu  thereof  the 
company  naay  submit  a  copy  of  each  such  order  or  invoice)  for  anj^  warranty 
or  service  contract  work  performed.  Each  such  group  of  fifty  {.")0)  repair  orders  or 
invoices  should  constitute  a  representative  sample  of  the  total  repair  orders  or 
invoices  for  warrantj'  or  service  contract  work  performed  during  the  calendar 
year  1974.  (To  the  extent  possible,  such  orders  or  invoices  should  reflect  different 
types  of  repair  work,  e.g.,  brake  linings,  transmissions,  tune-ups,  valves,  etc.) 

l.T.  A.  State  the  method  or  procedure  utilized  by  the  company  during  the 
calendar  3^ear  1974  to  determine  the  cost  to  the  customer  charged  by  the  company 
for  any  repair  work  (including  parts,  supplies  and  labor)  ))erformed  on  any  used 
motor  vehicle  where  the  cost  of  such  rej^air  work  is  not  co\ered  in  any  manner 
by  any  warranty  or  service  contract.  (Where  applicable  identify  any  flat  rate 
manual,  parts  and  supplies  lists  or  other  applicable  rate  sources  utilized). 
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B.  Desciibe  in  detail  the  repairs  performed  and  the  total  costs  (inchiding  parts, 
supplies  and  labor)  charged  to  customers  on  each  of  fifty  (50)  repair  orders  or 
invoices  arising  from  snch  non-w;)rranty  or  service  contract  activities  (or  in  li(>u 
thereof  the  company  may  submit  a  copy  of  each  such  order  or  invoice).  Such 
fifty  (50)  repair  orders  or  invoices  should  constitute  a  representative  sample  of 
the  total  repair  orders  or  invoices  for  non-warranty  or  ser\-ice  contract  work 
performed  during  the  calendar  year  1974.  (To  the  extent  possiV)le,  such  order 
or  invoices  should  reflect  different  types  of  repair  work,  e.g.,  brake  linings,  trans- 
missions, tune-ups,  valves,  etc.). 

16.  A.  State  the  company  policy  with  regard  to  providing,  j)rior  to  purchase, 
any  potential  purchaser  of  a  used  motor  vehicle  offered  for  sale  with  an  opportunity 
to  inspect  or  have  inspected  by  an.y  third  party  the  mechanical  condition  of  such 
used  motf)r  vehicle.  For  example,  in  what  manner  does  the  com])any  take  into 
consideration  the  model,  age,  prior  use  and  mechanical  condition  of  said  vehicle  in 
determining  whether  to  allow  inspection. 

B.  If  such  an  inspection  period  is  provided,  state  the  procedure  utilized  by  the 
company  in  allowing  such  an  inspection  period,  including  where  apphcaljle  a 
description  of  each  of  the  following  restrictions,  conditions  or  limitations  which 
the  company  may  impose  on  the  potential  purchaser: 

1.  Qualifications  of  the  potential  purchaser  (e.g.,  age,  occupation,  ap- 
pearance, credit  worthiness,  and  prior  dealings) ; 

2.  Amounts  of  any  fees  or  charges  to  the  customer  assessed  hy  the  companj' 
for  the  privilege  of  such  inspection  period; 

3.  Liability  or  responsibilitj'  for  any  damage  done  to  the  used  motor  vehicle 
at  the  time  of  such  inspection; 

4.  Amount  of  time  allowed  to  complete  such  inspection; 

5.  Any  restriction  imposed  on  who  may  perform  the  inspection  or  on  the 
location  where  such  inspection  maj'  be  conducted; 

6.  Any  limitation  placed  on  the  extent  of  the  permitted  inspection; 

7.  Any  requirement  that  company  personnel  be  present  during  anj'  part 
or  all  of  such  inspection. 

17.  A.  During  the  calendar  year  1974,  state  the  approximate  total  numVjer  of 
instances  and  number  of  used  motor  vehicles  offered  for  sale  where,  prior  to  pur- 
chase, the  compan}^  provided  a  potential  purchaser  with  the  opportunity  to 
inspect  or  have  inspected  the  mechnical  condition  of  a  used  motor  vehicle  offered 
for  sale,  (beyond  a  "test  drive"  or  other  such  short  road  test  in  the  presence  of 
company  personnel) . 

B.  During  the  calendar  year  1974  state  the  approximate  number  of  instances 
and  number  of  used  motor  vehicles  offered  for  sale  where  after  an  opportunity 
to  inspect  said  vehicles  the  customers  decided  not  to  purcha.se  said  vehicles. 

18.  A.  State  the  company  policy  on  permitting,  for  any  specified  time  period, 
any  purchaser  of  a  used  motor  vehicle  to  cancel,  or  otherwise  terminate  a  sales 
agreement  after  the  sale  has  been  consummated  and  the  vehicle  delivered  to  the 
purchaser.  For  example,  in  what  manner  does  the  company  consider  the  model, 
age,  prior  use  and  mechanical  condition  of  said,  vehicle  in  determining  whether  to 
provide  a  cancellation  period. 

B.  If  such  cancellation  of  a  sales  contract  is  permitted  further  state: 

1.  Any  ciualifications  a  purchaser  must  meet  in  order  to  receive  a  period  of 
time  to  cancel  the  sales  contract  (e.g.,  age,  occupation,  appearance,  ciedit 
worthiness  and  prior  dealings) ; 

2.  The  time  period  during  which  such  cancellation  will  be  accepted; 

3.  The  amount  of  any  cost  assessed  or  any  other  conditions  imposed  on  the 
purchaser  who; 

(a)  Is  provided  with  a  period  of  time  to  cancel  a  sales  contract; 

(b)  Is  allowed  to  cancel  the  sales  contract. 

4.  Lial)ility  or  responsibilitj^  for  any  damage  done  to  the  used  motor  ve- 
hicle while  in  the  possession  of  the  ]Durchaser. 

5.  Whether  such  cancellation  ])eriod  is  provided  to  every  used  motor  ve- 
hicle purchaser.  If  not,  the  circumstances  under  which  such  cancellation 
period  is  provided; 

6.  The  num]>er  of  instances  the  company  offered  cancellation  ])eriods  for 
used  motor  vehicles  offered  for  sale  during  tlie  calendar  year  1974; 

7.  The  numl)er  uf  instances  jjiu-chasers  attempted  to  utilize  such  cancella- 
tion providing  to  terminate  sales  contracts  of  used  motor  vehicles  during 
the  calendar  year  1974: 
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8.  The  number  of  instances  such  cancellations  were  accepted  by  the  com- 
pany during  the  calendar  year  1974: 

9.  The  procedure  by  which  title  and  registration  is  returned  to  the  company 
and  any  costs  incurred  by  such  procedure. 

C.  If  the  company  does  not  provide  the  purchaser  of  a  used  motor  vehicle  with 
:such  cancellation  period,  state  the  reason  (s)  the  company  will  not  allow  any  such 
cancellation  period,  including  reference  to  any  applicable  motor  vehicle  registra- 
tion laws,  insurance  and  licensing  requirements  which  may  tend  to  inhibit  the 
company  from  allowing  cancellation  of  any  sales  contract. 

19.  A.  To  the  extent  that  the  company  inspects  the  mechanical  condition  of  any 
used  motor  vehicle  prior  to  sale,  state: 

1.  The  types  of  used  motor  vehicles  inspected  and  types  not  subject  to 
inspection  (e.g.,  model,  age,  mileage,  condition) ; 

2.  The  components  customarily  inspected; 

3.  The  general  inspection  procedures  utilized  for  each  component  inspected 
(if  state  motor  vehicle  safety  inspection  standards  are  used,  so  indicate)  ; 

4.  The  approximate  cost  (including  parts,  supplies,  labor  and  overhead) 
to  the  company  of  each  such  inspection. 

B.  State  the  full  and  complete  text  of  any  form,  checklist,  or  other  such  docu- 
ment (or  in  lieu  thereof  the  companj^  may  submit  copies  of  such  documents)  that 
the  company  utilizes  in  conducting  any  such  mechanical  inspection. 

C.  When  such  a  mechanical  inspection  is  conducted,  state: 

1.  How  the  company  utilizes  the  information  obtained  from  the  inspection; 

2.  Whether  such  information  is  disclosed  to  a  potential  purchaser  of  the 
inspected  used  motor  vehicle  (if  the  potential  purchaser  must  request  the 
information,  so  state) ; 

3.  The  procedure  followed  by  the  company  in  providing  inspection  results. 
If  a  written  disclosure  is  provided,  state  the  full  text  of  such  form  (or  in  lieu 
thereof  the  company  maj^  submit  a  copy  of  such  form). 

D.  State  the  company  policy  regarding  the  repair  of  any  defect  in  the  mech- 
anical condition  of  used  motor  vehicle  offered  for  sale  disclosed  by  an  inspection 
or  otherwise  known  to  the  company. 

E.  To  the  extent  that  the  company  repairs  any  such  mechnical  defect,  state 
whether  the  company  discloses  to  a  potential  purchaser  of  a  used  motor  vehicle 
any  such  repair  (if  the  potential  purchaser  must  request  the  information,  so 
state) . 

F.  State  the  procedure  followed  by  the  company  in  providing  repair  information 
to  a  potential  purchaser  of  a  used  motor  vehicle.  If  a  written  disclosure  is  utilized, 
state  the  full  and  complete  text  (or  in  heu  thereof  the  company  may  submit  a 
copy  of  such  disclosure) . 

20.  A.  To  the  extent  the  company  details  or  reconditions  the  appearance  of 
an  J'  used  motor  vehicle  prior  to  it  being  offered  for  sale,  state: 

1.  The  types  of  used  motor  vehicles  detailed  or  reconditioned  as  to  appear- 
ance and  the  types  not  subject  to  detailing  or  reconditioning  (e.g.,  model, 
age,  milage,  condition) ; 

2.  The  items  or  areas  customarily  detailed  or  reconditioned; 

3.  The  general  procedure  utilized  for  each  item  or  area  customarily  detailed 
or  reconditioned; 

4.  The  approximate  cost  (including  parts,  supplies,  labor  and  overhead) 
to  the  company  of  such  detailing  or  reconditioning. 

B.  State  the  full  and  complete  text  of  any  form,  checklist,  or  other  such  docu- 
ment (or  in  lieu  thereof  the  company  may  submit  a  copy  of  such  document) 
that  the  company  utilizes  in  conducting  any  such  detaihng  or  reconditioning. 

C.  When  such  detailing  or  reconditioning  is  performed  on  any  used  motor 
vehicle  prior  to  sale,  state  whether  the  occurrence  of  such  detailing  or  recondition- 
ing is  disclosed  to  any  potential  purchaser  of  said  vehicle,  and  if  such  disclosure 
is  made,  describe  the  procedure  utilized  to  provide  the  disclosure.  State  the  fuU 
and  complete  text  of  any  written  disclosure  form  used  (or  in  lieu  thereof  the  com- 
pany may  submit  a  copy  of  such  disclosure)  and  if  the  potential  purchaser  must 
request  the  information,  so  state. 

21.  For  the  calendar  year  1974  identify  the  sources  the  company  utilizes  in 
securing  used  motor  vehicles  for  resale  by  giving  the  approximate  total  number  or 
percentage  of  used  motor  vehicles  obtained  from  or  at  each  of  the  following 
categories  of  sources: 

A.  Trade-ins. 

B.  Motor  vehicle  auctions. 

C.  Motor  vehicle  manufacturers. 
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D.  Motor  vehicle  rental  companies. 

E.  Direct  purchase  (other  than  trade-in)  from  private  owners. 

F.  Banks,  finance  companies,  or  other  financial  institutions. 
H.  Fleet  operators  (other  than  rental  fleets) ; 

I.  Other  motor  vehicle  dealers; 

J.  Other  (identify  any  such  source) . 

22.  For  the  calendar  year  1974,  state  the  types  of  persons  who  purchased  used 
motor  vehicles  from  the  company  by  giving  the  approximate  total  number  or 
percentage  of  used  motor  vehicles  purchased  by  or  at  each  of  the  foUowmg  cate- 
gories: 

A.  Consumer  purchasers: 

1.  Who  purchase  at  the  company's  place  of  business. 

2.  Who  purchase  at  the  residence  of  company  sales  personnel  or  agents. 

3.  Who  purchase  at  the  residence  of  the  purchaser. 

B.  Other  motor  vehicle  dealers; 

C.  Motor  vehicle  auctions; 

D.  Other  (identify  any  such  source). 

23.  State  the  pohcy  used  by  the  company  is  determining  the  retail  prices  of  used 
motor  vehicles  offered  for  sale,  including  to  what  extent  each  of  the  following 
factors  are  considered  in  setting  a  retail  price : 

A.  Industry  publications  setting  forth  average  retail  market  values. 

B.  The  mechanical  conditions  or  the  physical  appearance  of  the  used  motor 
vehicles. 

1.  Any  repair  costs  incurred  by  the  company  in  preparing  the  used  motor 
vehicles  for  sale. 

2.  Any  repair  costs  that  the  purchaser  will  have  to  incur  in  order  to  put  the 
used  motor  vehicle  in  acceptable  operating  condition. 

C.  The  fact  that  the  prior  owner  of  the  used  motor  vehicle  was  a  commercial 
enterprise  rather  than  a  private  party. 

D.  The  amount  of  money  the  company  has  invested  in  said  vehicle. 

24.  For  the  calendar  year  1974  where  the  company  performed  any  repairs  of 
mechanical  defects  of  any  motor  vehicle,  state,  if  known,  for  each  category  of 
repair  work  performed  (e.g.,  brake  Unings,  transmissions,  tune-ups,  valves,  etc.), 
the  approximate  percentage  of  total  repair  customers  who  obtained  each  such 
re]3air  without  subsequent  return  to  the  company  for  additional  work  to  correct  the 
mechanical  defect. 

Category  of  repair  work  performed : 

A.  Repair  work  completed  on  the  first  visit  to  the  repair  facility         % 

B.  Repair  work  completed  after  a  second  visit  to  the  repair  facility  % 

C.  Repair  work  completed  after  a  third  visit  to  the  repair  facUity      % 

D.  Repair  work  completed  after  a  fourth  visit  to  the  repair  facility % 

E.  Repair  work  completed  after  five  or  more  visits  to  repair  facility  % 

100% 

25.  For  the  calendar  year  1974,  state,  for  each  category  of  repair  work  performed 
which  necessitated  more  than  one  visit  to  the  company's  repair  facility,  the  tj^pical 
reason  (s)  more  than  one  visit  was  required. 

26.  For  the  calendar  year  1974,  identify  each  type  of  repair  of  a  mechanical  de- 
fect of  any  motor  vehicle  which  necessitated  that  such  motor  vehicle  stay  at  the 
company's  repair  faciUty  to  complete  any  such  repair  more  than  one  day.  For  each 
type  so  identified,  identify  the  repair  work  performed,  state  the  approximate 
number  of  days  the  motor  vehicle  was  at  the  repair  facility,  and  give  the  typical 
reason  (s)  that  the  repair  could  not  be  completed  in  one  day. 

27.  State  the  policy  of  the  company  with  respect  to  the  establishment  of  any- 
informal  dispute  settlement  procedure  (e.g.,  arbitration)  to  resolve  disputes  be- 
tween the  company  and  its  customers  arising  from  the  sale  of  used  motor  vehicles 
or  from  the  performance  of  warranties  and  service  contracts  on  such  used  motor 
vehicles. 

28.  During  the  calendar  year  1974,  did  the  company  participate  in  any  informal 
or  formal  dispute  settlement  procedure  (e.g.,  arbitration)  relating  to  any  dispute 
arising  from  the  sale  of  any  used  motor  vehicle  or  from  the  performance  of  any 
Avarranty  or  service  contract  on  such  used  motor  vehicle?  State  the  full  and  com- 
l)lete  text  of  each  non-identical  settlement  procedure  used  by  the  company  (or  in 
lieu  thereof  the  company  may  submit  a  copy  of  such  procedure).  If  the  company 
utilized  a  settlement  procedure,  state  the  following: 

A.  Under  what  circumstances  did  the  company  offer  the  settlement  procedure. 

1.  Sale  of  used  motor  vehicles. 

2.  W-arranty  or  service  contract  performance. 
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B.  What  were  the  obligations  or  duties  of  the  company  and  the  person  in  dispute 
IDursuant  to  the  settlement  procedure. 

1.  Was  use  of  the  settlement  procedure  mandatory  on  the  parties  prior  to 
use  of  other  alternate  forms  of  relief? 

2.  Did  the  settlement  procedure  include  use  of  a  third  party  to  arbitrate 
the  dispute?  If  yes,  identify-  such  third  party. 

C.  The  number  of  instances  during  the  calendar  year  1974  the  company  utilized 
a  dispute  settlement  procedure  and  for  each  such  instance  describe  the  dispute  that 
led  to  the  use  of  the  settlement  procedure  and  the  result  achieved. 

D.  The  average  length  of  time  required  for  each  type  of  dispute  settlement 
procedure  to  operate. 

E.  Any  cost  imposed  on  the  company  or  the  purchaser  by  use  of  such  pro- 
cedure. 

F.  The  name  and  address  of  each  party  (other  than  the  company)  involved  in 
any  dispute  settlement  procedure  identified  above. 

29.  .State  the  policy  of  the  company  with  respect  to  the  disclosure  to  any  poten- 
tial purchaser  of  a  used  motor  vehicle  the  fact  that  such  used  motor  vehicle  was 
owned  by  a  business  entity  rather  than  a  private  party  and  that  the  used  motor 
vehicle  was  used  for  a  commercial  purpose  (e.g.,  police,  taxi,  fleet,  rental,  etc.). 
If  the  company  makes  such  a  disclosure,  state  the  ])rocedure  for  providing  the 
information  to  a  potential  purchaser  (when  a  written  disclosure  is  utilized,  state  the 
full  and  complete  text  or  in  lieu  thereof  the  company  may  submit  a  copy  of  such 
disclosure. 

CERTIFICATION 

This  special  report  has  been  prepared  by  me  or  under  my  personal  supervision 
from  records  of : 

(Name  of  Company  or  Companies) 
and  is  correct  to  the  best  of  my  knowledge  and  belief. 

(Signature  of  Official)  (Title) 

(Typed  Signature  of  the  above  Official)  (Office  Telephone  Number) 

Subscribed  and  sworn  to  before  me  this  day  of  1975. 

Notary  Public 
My  commission  expires 

Mr.  HuNGATE.  The  subcommittee  will  be  in  order. 

Mr.  Chairman,  we  appreciate  your  patience  as  we  run  back  and 
forth  to  vote  toda3^ 

I  want  to  have  just  one  last  comment  regarding  the  questionnaire; 
then  we  will  go  into  some  other  matters.  Another  problem  I  see,  I 
guess  when  the}'  pick  out  these  465  people 

Mr.  Engman.  425. 

Mr.  HuxGATE.  TheA'  do  not  have  to  be  corporations;  it  could  be 
individuals?  An  individual  that  is  a  used  car  salesman  could  get  one 
of  these? 

Mr.  Engman.  In  fact,  presumabl}^,  if  the  random  sample  surve}' 
technique  was  working,  there  would  be  a  mixture  of  recipients  in 
terms  of  franchised  dealerships  or  otherwise. 

Mr.  Hungate.  I  see.  We  have  what  we  call  a  lot  of  shade  tree 
operations,  which  would  be  pureh'  independent.  As  I  look  at  the 
questionnaire,  and  how  involved  it  is — not  questioning  the  principle 
of  using  it — I  think  there  is  a  mininuim  amount  of  useful  information 
tiiat  has  to  be  pretty  simple. 

When  I  was  practicing  law,  I  remember  doing  tax  returns.  The}' 
gave  me  the  papers  from  which  to  work.  People  who  lived  on  a  farm 
near   the   Mississippi    River  somewhere — they  had   an  item   there, 
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T-A-R-S  and  T-U-B-S,  tars  and  tubs.  I  said,  well,  do  you  people 
do  any  fishing?  I  did  not  have  any  other  farmers  wi'ite  an  expense  for 
tars  or  tubs.  And  the  ladv  laughed  uproariously  at  my  ignorance, 
and  said,  oh,  no,  that  is  tires  and  tubes.  I  think  you  will  get  some 
answer  like  that,  if  you  really  get  a  representative  selection  back,  due 
to  the  fact  that  they  do  not*^  understand  the  question.  They  will  give 
vou  an  honest  answer  that  will  not  be  helpful  at  all. 

In  section  10(c)(1)  of  the  Small  Business  Act  the  Attorney  General 
is  du-ected  to  make  the  Federal  Trade  Commission  make  for  him 
surveys  of  any  activity  of  the  Government  which  may  affect  small 
business,  for  the  purpose  of  determining  any  factor  which  may  elimi- 
nate competition,  create  or  strengthen  monopolies,  provoke  undue 
concentration  of  economic  power,  or  otherwise  injure  small  business. 

My  question  is,  when  was  the  last  time  they  requested  the  Federal 
Trade  Commission  to  make  such  a  survey? 

Mr.  ExGMAN.  To  mv  knowledge,  Mr.  Chairman,  the  Department 
of  Justice  has  never  requested  the  Federal  Trade  Commission  to 
make  such  a  survey.  I  can  state  categorically  that  they  have  never 
done  so  during  the  tenure  of  my  chairmanship. 

Mr.  HuNGATE.  Might  we  say  that  if  you  find  you  cannot — if  you 
find  the  answer  is  incorrect,  that  they  have  never  done  so,  would  you 
then,  \\dthin  7  days,  so  notif}'  us? 

Mr.  Engman.  Yes. 

Mr.  HuNGATE.  Thank  you. 

How  is  jurisdiction  determined  from  the  point  of  view  of  their 
agency,  and  3'our  relationship  with  the  Antitrust  Division  of  the 
Justice  Department,  as  to  who  should  proceed? 

Mr.  Eng.man.  We  have,  first  of  all,  as  you  recognize,  some  overlap 
in  our  jurisdiction.  They  have  exclusive  jurisdiction  for  enforcement 
of  the  Sherman  Act  and  of  course,  exclusive  criminal  authority'.  We 
have  exclusive  jurisdiction  with  respect  to  the  Federal  Trade  Com- 
mission Act.  There  is,  for  all  practical  purposes,  a  very  substantial 
amount  of  overlap. 

The  Department  of  Justice  and  the  Federal  Trade  Commission 
have  a  liaison  arrangement,  and  overly  simplified  it  works  as  follows: 
We  do  not  involve  ourselves  in  a  significant  investigation  or  commit 
significant  resources  without  clearing  it  with  them  advising  them 
of  the  situation  to  see  if  they  have  any  objection,  and  vice  versa. 

By  and  large,  over  the  j^ears,  certainly  during  the  period  of  time 
that  I  have  been  chairman,  the  liaison  arrangement  has  worked  very 
well.  I  think  it  has  elmiinated  duplication  of  effort.  We  have  tended 
to  specialize  in  certain  segments  of  the  economy,  where  the  staft"  has 
developed  expertise. 

If,  in  one  or  two  mstances,  there  has  been  a  dispute  on  a  staff  level, 
among  the  two  agencies,  there  may  have  been  a  conversation  between 
the  Assistant  Attorney  General  iii  charge  of  the  Antitrust  Division, 
Mr.  Kauper,  and  myself.  I  can  only  say  that  the  liaison  has  worked 
very  well.  There  is  an  added  factor  which  is  present  in  my  personal 
situation,  and  that  is  that  when  I  first  went  to  college,  as  a  freshman, 
in  my  very  first  course,  that  I  sat  next  to  an  individual  who  happened 
to  be  named  Tom  Kauper.  It  was  an  8  o'clock  class,  as  I  recall,  in 
philosophy,  which  was  taught  by  a  very  proper  English  professor 
who  was  visiting  at  the  university  that  year,  and  we  got  to  know  each 
other  quite  well. 
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Mr.  HuNGATE.  Are  there  any  particular  areas  of  expertise  or  what- 
ever you  call  it  in  this  field,  where  there  is  a  type  of  case  or  agency 
A'ou  would  be  more  apt  to  start  with,  or  one  that  they  would? 

Mr.  Engman.  If  there  is  evidence  of  hard-core  criminal  action  we 
would  tend  to  refer  those  cases  to  the  Department,  because  they  have 
a  jurisdiction  to  proceed  with  criminal  penalties,  and  we  do  not.  They 
tend  to  leave  to  us  questions  of  the  Robinson-Patman  Act  enforce- 
ment. Beyond  that,  I  think  the  greatest  guiding  principle  which  is 
operative^  is  the  question  of  expertise.  As  one  proceeds  through  litiga- 
tion, and  particularly,  today,  where  some  litigation  tends  to  become 
more  and  more  comphcated  and  more  time  consuming,  our  respective 
staffs  have  gained  expertise  on  given  segments  of  the  given  industries. 
There  is  a  good  give  and  take. 

Mr.  HuNGATE.  In  the  event  of  disagreement  over  jurisdictions,  who 
would  make  the  decision?  Has  that  point  been  settled? 

Mr.  Engman.  This  has  never  arisen  during  the  time  I  have  been 
Chairman — if,  in  fact,  we  could  not  come  to  an  agreement,  and  each 
agench  felt  very  strongh?-  about  it  there  is  no  ability  in  either  agency 
uTtimatel}^  to  overrule  the  other.  Presumably,  there  could  be  duplica- 
tion of  effort.  I  am  not  aware  that  such  duplication  of  effort  has  ever 
happened  during  the  existence  of  this  liaison  arrangement.  It  certainly 
has  not  happened  during  the  time  I  have  been  chairman. 

Mr.  HuNGATE.  Mr.  Bedell,  would  you  take  the  Chair  a  moment? 

Mr.  Lj^nch,  would  you  pursue  tliis? 

At  the  conclusion  of  your  questioning,  or  the  next  set  of  bells,  I 
would  suggest  the  subcommittee  would  adjourn,  for  the  day,  at  least. 
We  again  express  our  great  appreciation  for  your  understanding  here. 
You  see  our  situation. 

Mr.  Engman.  I  do.  I  understand,  Mr.  Chairman.  Let  me  only  sa}', 
to  the  extent  you  ever  want  us  to  come  back  or  to  testify  on  this  or 
other  matters,  we  are  happy  to  do  what  we  can. 

Mr.  HuNGATE.  I  would  say  that  it  is  somewhat  refreshing  to  deal 
with  someone  who  seeks  to  answer  questions  -without  38  people  wanting 
to  come  back  next  Tuesday.  We  appreciate  that,  as  much  of  it  as  we 
can  get  with  understanding.  It  cannot  always  happen. 

Mr.  Bedell  [presiding].  I  have  a  particular  concern  that  I  have  that 
I  would  like  to  pursue  a  little  bit,  if  I  might.  It  has  to  do  with  a 
personal  experience  that  I  encountered.  I  had  a  business  of  my  own, 
and  at  the  time  of  the  shortage,  the  petroleum  shortage,  there  were 
three  suppUers  of  the  chemical  that  we  used.  We  produced  nylon,  and 
there  were  three  domestic  suppliers.  We  were  bujdng  from  two  of  those 
suppliers.  Two  of  those  suppliers  informed  us  that  the}^  would  no 
longer  suppl}'  us  any  material  because  they  were  going  to  keep  it  and 
use  it  for  their  own  consumption,  due  to  the  petroleum  shortage. 

I  went  to  the  FTC,  to  see  if  there  was  any  rehef  of  any  kind.  Thej^ 
were  very  nice  and  told  me,  no,  in  fact,  really  there  was  no  relief.  We 
were  able  to  overcome  the  problem.  I  do  not  have  time  to  go  through 
the  details  of  it,  but  it  was  a  long  story.  Partly  because  of  our  size, 
we  were  able  to  find  some  answers,  which  are  very,  verj'-  expensive. 
Certainly,  many  others  must  have  been  faced  with  similar  problems, 
and  it  would  appear  to  me  that,  when  we  get  into  a  situation  of  material 
shortages,  then,  if  those  companies  who  control  our  major  materials 
wish  to  use  the  power  they  have  wdth  the  controllable  materials,  they 
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are  indeed  going-  to  be  able  to  force  more  and  more  of  our  smaller 
businesses  out  of  business,  and  take  over  those  businesses. 

I  happen  to  think  we  are  seeing  it  in  the  oil  industry  at  this  time,  as 
we  see  more  and  more  of  the  smaller  filling  stations  going  out  of  busi- 
ness today.  My  question  is,  if  we  get  back  into  that  situation,  do  you 
need  different  legislation?  I  am  as  much  opposed  to  all  this  bvireau- 
cratic  redtape  and  difficulty,  I  think,  as  most  anyone  else,  but  by  the 
same  token,  I  think  we  need  to  recognize  that  if  we  are  trying  to  main- 
tain competitive  free  enterprise,  it  is  very  difficult  to  maintain  that  if 
those  who  control  raw  materials  are  going  to  use  tliat  power  for  their 
o^vn  benefit.  Can  you  tell  me  what  would  need  to  be  done  if  we  get  into 
that  situation? 

Mr.  Engman.  At  the  present  time,  under  the  present  law,  there  is 
nothing  illegal  about  a  mere  refusal  to  deal.  That  is  clear  under  existing 
Supreme  Court  case  law.  It  would  be  necessary  to  adopt  legislation 
which  would  change  that  rule.  Mere  refusal  to  deal  or  mere  cessation  of 
dealing  without  acontract  is  not  illegal  under  the  antitrust  laws.  If  I 
decide" I  only  want  to  begin  selhng  products  to  those  people  who  have 
one  green  eye  and  one  brown  eye.  I  have  that  ability,  under  the  present 
law,  as  long  as  I  do  not  engage  in  any  kind  of  conspiracy  or  conspira- 
torial or  predatory  behavior,  with  the  specific  purpose  of  attempting  to 
accomi)lish  an  end  which  is  illegal. 

Mr.  Bedell.  Do  you  see  that  this  is  a  concern  if  we  get  back  into 
again,  a  position 

Mr.  Eng:\ian.  It  is  difficult  to  fashion  legislation  in  this  area  which 
does  not  have  some  counterproductive  eft"ects  as  well.  For  example, 
problems  occur  when  there  is  a  period  of  shortage — and,  these  matters 
become  of  particular  imj)ortance  either  when  you  have  inflationary 
pressures  or  increasing  prices,  or  where  there  are  decreasing  sources  of 
supply. 

How  do  3^ou  legislate  an  allocation  S3^stem  which  is  fair  to  all  con- 
cerned? There  are  a  lot  of  variable  factors,  and  they  may  vary  from 
industry  to  industry.  It  would  be  a  massive  undertaking  to  attempt  to 
do  so. 

I  do  not  have  an  alternative  immediately  at  hand  but  I  do  not 
disagree  with  the  concern  which  is  expressed  by  small  businessmen  who 
are  faced  with  the  kind  of  situation  which  you  indicate. 

Mr.  Bedell.  I  think  we  have  seen  a  movement  toward  more  and 
more  bigness  wdthin  our  society.  Whereas  none  of  us  want  more  regu- 
lation, it  appears  that  as  they  get  that  power,  they  have  the  oppor- 
tunity to  use  it. 

Mr.  Engman.  We  have  attempted  to  deal  with  segments  of  this 
problem,  where  the  Commission  has  felt,  it  was  more  than  a  simple 
refusal  to  deal.  I  referred  in  my  testimony  to  the  Phillips  case,  in 
which  we  are  dealing  A\dth  relationships  between  gas  station  lessees, 
or  dealers — where  we  have  imposed  certain  guidelines  and  rules.  But 
yet,  when  you  really  get  right  dowai  to  it,  it  is  simply  refusal  to  deal 
and  it  is  not  illegal. 

Mr.  Bedell.  Mr.  Lynch? 

Mr.  Lynch.  I  just  have  two  more  questions,  Mr.  Chairman.  In 
our  questionnaire,  in  answer  to  question  8,  detailed  programs  which 
were  developed  to  aid  relations  with  small  business.  It  says,  ".  .  . 
procedures  for  formal  or  informal  staff  advisory  opinions,  which  in 
large  measure  tend  to  provide  aid  and  guidance  to  smaU  businessmen."' 
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Would  you  briefly  discuss  the  procedures  for  and  the  differences  in 
those  two  types  of  o]:)inion? 

Mr.  Eng:\ian.  Well,  the  Commission  has  a  procedure  whereby  a 
formal  opinion  from  the  Commission  can  be  reqviested;  with  respect 
to  a  ])roposed  course  of  dealing.  If  the  Commission  believes  it  is 
approj)riate,  it  will  grant  an  opinion  with  respect  to  that  course  of 
dealing.  That  is  a  formal  procedure.  A  formal  application  is  filed 
with  the  Commission.  It  is  not  used  to  any  great  extent.  We  issue 
the  very  formal  kinds  of  Commission-adopted  opinions.  We  issue 
])erhaps  a  dozen  a  year.  The  basic  reason,  I  think,  going  back  to  the 
time  I  was  in  private  practice  before  I  came  down  to  Washington, 
is  that  there  is  some  feeling,  I  think,  in  the  business  commimity  that 
they  may  be  better  off  not  asking  for  a  formal  advisory  oi)inion  which 
escalates  the  matter  to  a  very  formal  level  right  away. 

The  General  Counsel's  office  issues  a  number  of  informal  opinions, 
which  of  course  cannot  bind  the  five-member  Commission  but  which 
give  an  indication  of  what  the  staff's  position  is  in  a  number  of  areas. 
These  were  utilized  to  a  greater  extent.  There  are  about  100  of  these 
a  year,  and  those,  as  I  believe  we  indicated  in  the  material  we  sub- 
mitted to  you,  are  now  in  the  process  of  being  indexed,  and  can  be 
made  available  on  a  broader  basis  to  assist  others  in  terms  of  guidance 
they  may  be  seeking. 

Beyond  that,  we  really  have  a  third  level  which  is  the  informal  or 
staff  o])inion.  These  are  raised  by  businessmen  or  others  and  asked  of 
individual  members  of  the  staff.  For  example,  what  do  you  think  the 
reaction  of  the  Commission  would  be  to  such  and  such?  Of  course, 
we  do  not  keep  any  records  of  that,  but  there  is  some  of  that  give 
and  take. 

By  and  large,  I  think  the  Commission  has  attempted  to  maintain 
an  open-door  policy  mth  respect  to  not  discouraging  these  kinds  of 
request  for  information.  That  certainly  has  been  the  case  during  the 
time  we  have  been  there. 

Mr.  Lynch.  I  ju&t  have  one  more  question.  The  personnel  statistics 
j^rovided  us  gave  employees  engaged  in  antitrust  work.  In  fiscal  yeai* 
1971  there  were  518  employees.  This  dropped  off.  In  fiscal  year  1974, 
there  were  only  372.  Now,  it  is  estimated  that  this  year,  1975,  it  is 
lip  again  to  503.  Is  there  any  reason  for  that  dropoff? 

Mr.  ExGiMAX.  At  the  time  of  the  dropoff",  there  was  the  creation  of  a 
new  separate  economic  section  within  the  Commission,  and  a  number 
of  the  people  who  otherwise  would  have  been  deemed  to  have  engaged 
in  antitrust  activities  were  transferred  to  that.  I  think  it  is  also  fair  to 
say,  however,  that  in  terms  of  the  proportion  of  the  committee's 
resources  which  were  devoted  to  antitrust  enforcement  vis-a-vis 
consumer  protection  enforcement,  that  during  the  early  seventies, 
there  probably  was  a  relatively  greater  increase  in  the  consumer  pro- 
tection activities  of  the  Commission. 

During  the  time  that  I  have  been  at  the  Commission,  which  is 
from  1973  on,  there  certainl}^  has  been  a  relatively  greater  proportion 
of  our  new  resources  going  to  antitrust  enforcement.  That  does  not 
mean  that  either  one  of  these  activities  has  been  cut  back,  but  in  terms 
of  the  new  resources  which  were  given  us  bj^  the  Congress,  the}''  have 
tended  recently  to  be  placed  in  the  antitrust  side. 

Whereas  the  figures  going  back  from  1973  on — are  completely 
comparable,  the  other  figures  represent  some  estimates,  because  the 
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divisions,  the  pigeonholes  within  the  Commissions  were  not  cilways 
the  same  during  this  period  of  time.  There  was  a  reorganization  of  the 
Commission  in  the  early  seventies. 
Mr.  Lynch.  Thank  3'ou. 

Mr.  Bedell.  This  may  have  already  been  asked,  but  there  has 
been  a  lot  of  talk  about  the  survey  of  the  automobile  dealers,  and  the 
statement  in  there,  and  the  failure^  to  fill  it  out  could  result  in  penalties 
for  so  doing.  I  am  a  new  member  in  the  Congress.  Is  this  authorit}^ 
open  to  alldifferent  Federal  agencies?  They  could  send  out  question- 
naires, whatever  they  wished  to,  to  individuals,  and  impose  penalties 
if   those    indi\4duals    did   not  fill   out   those   questionnaires? 

Mr.  Engman.  I  cannot  speak  for  all  agencies.  Mr.  Chairman.  I 
think  that,  in  fact,  the  Federal  'IVade  Commission's  authority  is 
broader  than  that  of  any  other  agency  in  the  Government.  In  terms 
of  how  we  specifically  utilize  this  authority,  when  there  has  been  a 
good  faith  effort  we  would  not  impose  penalties  unless  somebod}^  is 
lying  to  us.  That  is  not  the  kind  of  efl'ort  which  any  court  is  ultimately 
going  to  uphold  with  respect  to  the  imposition  of  penalties  in  any 
complicated  area. 

Mr.  Bedell.  Counsel  advises  me  this  is  simply  for  their — ^ap- 
parently, the  Department  of  Agriculture  may  have  a  similar  authority, 
because  I  know  they  send  out  similar  questionnaires. 

Mr.  Phalen.  The  Federal  Trade  Commission,  their  authority  for 
mandatory  disclosure  is  specific  for  them. 

Mr.  Bedell.  If  youhad  wished  to  do  so, or  sawfit  to  do  so,  to  make 
this  10  times  as  long,  you  still  would  have  had  the  authority  to  do  so. 
Is  that  right — could  have  imposed  penalties  if  people  had  not  filled 
it  out? 

Mr.  ENG:\rAN.  If  the  Commission  had  made  a  determination  that 
that  information  was  necessary  for  purposes  of  the  particular  proceed- 
ing, that  is  right. 

Mr.  Phalen.  Just  one  question,  Mr.  Chairman.  Going  back  to  the 
relationship  between,  the  liaison  between,  the  Department  of  Justice 
and  the  Federal  Trade  Commission,  with  regard  to  legislative  propo- 
sals that  may  be  submitted  to  Congress,  do  both  your  agencA^  and  the 
Justice  Department  submit  independent!}^  legislative  proposals? 

Mr.  Engman.  Yes.  We  are  not  a  part  of  the  executive  branch  in  that 
sense,  and  the  Department  of  Justice's  comments  are  coordinated 
through  the  OfR.ce  of  Management  and  Budget.  Our  comments  are 
not.  \Miereas,  I  would  suspect  it  is  normalh-  the  case  that  our  parti- 
cular viewpoint  would  coincide  with  the  particular  viewpoint  put  for- 
ward b}^  the  Antitrust  Division,  that  is  not  always  necessarily  so.  On  a 
number  of  bills,  we  may  submit  separate  statements. 

Mr.  Phalen.  You  had  mentioned  earlier  the  Robinson-Patman 
Act,  which  tends  to  fall  under  your  bailiwick — we  have  heard  a  lot  of 
talk  about  proposals  to  weaken  the  act;  even,  some  people  say,  repeal 
the  act.  We  have  the  same  thing  mth  the  Fair  Trade  Act.  Does  the 
FTC  submit  views  on  such  a  proposal  independently,  or  would  joii 
even  submit  a  proposal  independently? 
Mr.  Engiman.  To  whom? 
Mr.  Phalen.  To  the  Congress. 

Mr.  Engman.  We  would  if  there  was  a  request  for  us  to  do  so. 
With  respect  to  fair  trade,  we  have  testified  before  both  House  and 
Senate  committees.  So  has  Mr.  Kauper  on  behalf  of  the  Department 
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of  Justice.  Obviously,  we  attempt  to  respond  to  congressional  requests. 
We  get  a  large  number  of  requests  for  our  comments  on  bills,  and  we 
attempt  to  respond  to  them  as  best  we  can. 

Mr.  Phalen.  If  you  had  a  proposal  yourself — let  us  say,  a  proposal 
to  change  the  antitrust  laws  in  any  way,  the  Robinson-Patman  Act; 
the  Commission  or  your  staff  thought  it  should  be  submitted  to  the 
Congress  for  consideration — you  would  submit  it  directl}^? 

Mr.  Engman.  We  would  submit  it  directly,  that  is  correct. 

Mr.  Phalen.  But  3'ou  would  let  the  Justice  Department  know  that 
3'ou  would? 

Mr.  Engman.  W^e  would  as  a  courtesy.  It  is  our  policy  at  the  pres- 
ent time  to  advise  the  Department  if  it  is  a  matter  which  has  some 
potential  impact  on  them.  But  we  do  not  seek  approval  from  them 
before  we  submit  our  comments. 

Mr.  Phalen.  The  process  is  such  that  they  are  not  going  to  recom- 
mend anything  that  you  are  not  aware  of,  so  if  3^ou  do  want  to  oppose 
it,  you  can? 

Mr.  Engman.  That  is  right. 

Mr.  Bedell.  On  behalf  of  the  chairman  and  the  full  committee, 
we  certainly  do  appreciate  3^our  commg.  We  appreciate  3^our  candor 
that  you  have  exhibited  here  as  you  have  answered  our  questions.  We 
are  particularly  grateful  that  we  have  someone  here  that  can  properly 
answer  our  questions  from  your  department. 

Mr.  Engman.  Thank  you,  sir.  As  I  said  before  to  Chairman  Hun- 
gate,  it  is  a  pleasure  for  me  to  be  here.  If  there  is  anything  additional 
which  we  could  provide  the  subcommittee,  we  would  be  happy  to 
do  so. 

\[r.  Bedell.  Thank  you  very  much. 

[Further  submissions  from  FTC  follow :] 

May  19,  1975. 
Hon.  Lewis  A.  Engman, 
Chairman  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman:  As  Chairman  of  the  Subcommittee  on  Activities  of 
Regulatory  Agencies  of  the  Committee  on  Small  Business  of  the  House  of  Repre- 
sentatives," I  am  submitting  the  following  questions  to  the  Federal  Trade  Com- 
mission in  connection  with  the  commencement  of  the  Subcommittee's  oversight 
of  the  Federal  regulatory  agencies.  It  would  be  greatly  appreciated  if  you  could 
provide  the  Subcommittee  with  answers  to  all  of  the  questions  in  writing  by  the 
close  of  business  on  Monday,  June  23,  197.^,  or  sooner  if  possible. 

In  addition,  you  may  expect  a  forthcoming  invitation  to  testify  before  the 
Subcommittee  on  Monday  July  7,  1975.  Your  views  will  be  solicited  on  the 
agency's  structure  its  relationship  with  small  business,  and  agency  policy  in 
dealing  with  small  business  as  well  as  developing  procedures  which  are  even  more 
efficient  than  those  currently  employed.  Particular  attention  will  be  paid  to  your 
Line-of-Business  report  program. 

For  your  convenience   the  questions  have  been  divided  into  several  categeories: 

organization  of  the  federal  trade  commission 

1.  Please  submit  an  organizational  chart  of  the  entire  Commission. 

2.  Provide  a  short  biographical  sketch  of  each  Commissioner  the  Executive 
Director,  General  Counsel,  and  each  Division  Head  (excluding  field  offices).  The 
sketch  should  pay  particular  attention  to  educational  background  and  previous 
Governmental  experience. 

.3.  Compile  a  budget  and  personnel  chart  for  fiscal  years  1966-1975.  The  chart 
should  contain  the  following  figures: 

a.  Total  FTC  personnel; 

b.  Number  of  employees  engaged  in  anti-monopoly  work; 
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c.  Yearly  appropriation  request  to  Congress; 

d.  Total  yearly  appropriations; 

e.  Total  vearlv  expenditures; 

f.  Total  vearlv  expenditures  for  anti-monopoly  casework; 

g.  Percent  of  total  FTC  expenditures  used  on  antimonopoly  casework. 

WORKLOAD 

4.  Prepare  the  following  charts  for  the  fiscal  years  1966-1975: 

a.  A  chart  showing  the  record  of  the  Commission  in  the  Court  of  Appeals 
and  the  Supreme  Court  on  petitions  to  review  orders  to  cease  and  desist 
concerning  restraint  of  trade  cases; 

b.  The  same  for  deceptive  practices  cases ; 

c.  A  chart  of  proceedings  filed  against  the  Commission  to  enjom  pendmg 
administrative  actions  and  seeking  declaratory  judgments  or  other  equitable 

relief;  n^      ,     z-i  •    • 

d.  Compulsorv  process  actions  brought  by  the  Federal  Trade  Comrnission 
to  enforce  subpoenas,  compel  compliance  or  in  support  of  citations  for  criminal 
contempt  of  a  court  order  affirming  and  enforcing  a  Commission  order  to 
cease  and  desist; 

e.  Total  number  of  trade  practice  rules,  trade  regulation  rules,  guides, 
and  advisory  opinions  issued; 

f.  A  Hst  of  monopoly  complaints  pending  as  of  June  1,  1975; 

g.  The  yearly  workload  of  the  hearing  examiners  broken  down  by  com- 
plaint and  disposition; 

h.  The  FTC  regional  office  caseload  for  the  major  regional  offices  only. 

GENERAL 

5.  If  there  have  been  any  private  management  surveys  of  the  Commission  in 
the  past  five  years,  please  provide  a  copy  of  the  survey  or  surveys.  Also  provide 
anv  additional  background  information. 

6.  Does  the  Commission  have  a  Press  Relations  Officer?  If  so,  please  give  a 
detailed  description  of  how  press  and  informational  relations  are  handled. 

7.  Explain  the  Commission's  philosophy  and  pohcy  in  dealing  with  small 
businesses.  , 

8.  Detail  programs  which  have  been  developed  to  aid  relations  with  small 
business. 

9.  Detail  programs  under  development  to  aid  relations  with  small  business. 

10.  Explain  the  decision-making  process  concerning  such  programs. 

11.  Categorize  general  complaints  received  by  the  Commission  from  small 
businesses. 

I  would  appreciate  receipt  of  your  answers  and  accompanying  charts  as  soon 
as  they  are  completed. 
Thank  you. 

Sincerely,  ^    ^^ 

William  L.  Hungate, 

Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies. 


Federal  Trade  Commission, 
Washington,  B.C.,  July  7,  1975. 
Hon.  William  L.  Hung.\te, 

Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies,  Committee  on  Small 
Business,  House  of  Representatives,  Washington,  B.C. 
Dear  Mr.  Chairman:  I  am  enclosing  the  Commission's  response  to  the  ques- 
tions contained  in  your  letter  of  May  19,  1975.  Please  advise  me  should  you 
desire  further  information  or  clarification. 
I  look  forward  to  seeing  you  on  July  17. 

Sincerely,  ^,    . 

Lewis  A.  Engman,  Chairman. 

Enclosures. 

Question  1.  Please  submit  an  organizational  chart  of  the  entire  Federal  Trade 
Commission. 

Answer.  See  Attachment  A. 
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Question  2.   Provide  a  short  biographical  sketch  of  each  Commissioner,  the 
Executive  Director,   General  Counsel,  and  each  Division  Head  (excluding  field 
offices).  The  sketch  should  pay  particular  attention  to  educational  background  and 
previous  Governmental  experience. 
Answer.  See  Attachment  B. 

attachment  b 

June  6,  1975. 
Federal  Trade  Commission 

[Biographical  Sketch  of:  Each  Commissioner;  Executive  Director;  General 
Counsel;  and  Each  Bureau,  Office  and  Division  Head  (Excluding  Field  Offices).] 

Lewis  A.  Engman 

August  1974. 

Lewis  A.  Engman  was  sworn  in  as  Chairman  of  the  Federal  Trade  Commission 
on  February  20,  1973,  making  him,  at  37,  the  youngest  person  ever  to  head  the 
agency. 

Mr.  Engman  came  to  Washington  in  June  1970  as  legislative  counsel  for  the 
President's  Special  Assistant  for  Consumer  Affairs,  and  he  was  named  General 
Counsel  for  that  office  in  October  1970.  In  June  1971,  he  was  appointed  Assistant 
Director  of  the  White  House  Domestic  Counsel,  with  responsibility  for  a  wide 
range  of  issues  including  tax  policy,  school  finance  and  antitrust  and  trade  regula- 
tion. On  ^larch  12,  1974,  while  Chairman  of  the  FTC,  he  was  appointed  by  the 
President  to  the  Council  of  the  Administrative  Conference  of  the  LTnited  States, 
an  independent  agency  devoted  to  improving  Federal  regulatory  procedures. 

Since  coming  to  the  Federal  Trade  Commission,  Mr.  Engman  has  directed 
particular  attention  to  the  agency's  responsibilities  in  the  area  of  antitrust  law 
enforcement,  and,  during  his  tenure,  the  Commission  has  conducted  major  investi- 
gations of  possible  antitrust  violations  in  the  energy  and  food  industries.  Another 
significant  accomplishment  has  been  the  implementation  of  the  Commission's  line 
of  business  program,  which  is  expected  greatly  to  facilitate  the  Commission's 
mandate  to  ensure  the  existence  of  fair  and  competitive  markets. 

Mr.  Engman  was  born  on  January  6,  1936,  in  Grand  Rapids,  Michigan.  He 
attended  the  University  of  Michigan  where  he  was  elected  to  Phi  Beta  Kappa  and 
where,  in  1957,  he  was  graduated  with  high  distinction  and  high  honors  in  eco- 
nomics. During  1957-5S,  he  studied  at  University  College  and  the  London  School 
of  Economics  in  London,  England,  and  in  1961,  he  received  his  LL.B.  degree  from 
Harvard  Law  School. 

In  1961,  Mr.  Engman  became  associated  with  the  Grand  Rapids  law  firm  of 
Warner,  Norcross  and  Judd.  In  1965,  he  became  a  partner.  He  remained  with  the 
firm,  working  in  the  areas  of  general  corporate  law  and  international  business 
transactions  until  moving  to  Washington  in  1970. 

Mr.  Engman  is  a  life  member  of  the  Sixth  Circuit  Judicial  Conference  of  the 
United  States  and  a  member  of  the  Supreme  Court  Bar,  the  American  Society  of 
International  Law,  the  American  Bar  Association,  and  the  bar  associations  of 
Grand  Rapids,  the  District  of  Columbia  and  Michigan. 

In  July  of  1974,  Mr.  Engman  was  named  by  Time  magazine  as  one  of  the 
nation's  200  "Faces  for  the  Future." 

He  is  married  to  the  former  Jacqueline  Ransford  Graham,  and  they  have 
three  sons. 

Paul  R.vnd  Dixon 

October  1974. 

Paul  Rand  Dixon  was  appointed  Commissioner  and  Chairman  of  the  Federal 
Trade  Commission  on  March  21,  1961,  for  a  term  expiring  on  Sej^tember  25,  1967. 
He  was  reappointed  on  September  25,  1967,  for  a  full  seven-year  term  and  has  been 
reappointed  for  another  seven-year  term  expiring  on  September  25,  1981.  He 
served  as  Chairman  imtil  January  1,  1970. 

A  Democrat,  Mr.  Dixon  was  born  September  29,  1913,  in  Nashville,  Tenn.,  the 
son  of  James  David  Dixon  (deceased)  and  Sarah  Munn  Dixon. 

Mr.  Dixon  attended  public  schools  in  Davidson  Coimty,  Tenn.,  and  received  an 
A.B.  degree  from  Vanderbilt  University,  Nashville,  in  1936  and  an  LL.B.  degree 
from  the  University  of  Florida,  Gainesville,  in  1938. 

He  joined  the  FTC  in  July  1938  as  a  trial  attorney  and  subsequently  engaged  in 
both  antimonopoly  and  antideceptive  practice  work.  In  February  1957  he  joined 
the  Senate  Antitrust  and  Monopoly  Sul)Committee  as  Counsel  and  Staff  Director. 
He  assisted  the  Subcommittee  in  developing  and  focusing  the  attention  of  Con- 
gress and  the  public  on  important  problems  in  the  field  of  restraints  of  trade, 
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including  administered  prices  in  many  major  industries.  On  March  21,  1961,  he 
rejoined  the  FTC  as  Conmiissioner  and  Chairman. 

Mr.  Dixon  served  with  the  U.S.  Navy  from  1942  to  194.5.  Commissioned  a 
Lieutenant  (jg),  he  spent  23  months  overseas  and  participated  in  the  occupation 
of  Africa  and  the  invasion  of  Sicily.  Entitled  to  wear  three  battle  stars,  he  is  a 
Lieutenant  Commander,  USNR  (Ret.). 

He  is  a  member  of  numerous  organizations,  including  the  American  and  Federal 
Bar  Associations,  Washington,  D.C.,  Phi  Delta  Phi,  International  Legal  Fra- 
ternity (honorary  member),  and  Metropolitan  Memorial  United  Methodist 
Church,  Washington,  D.C. 

In  athletics,  Mr.  Dixon  played  quarterback  on  Vanderbilt  University's  football 
team  and  was  assistant  football  coach  at  the  University  of  Florida  while  attending 
law  school. 

Mr.  Dixon  is  inarried  to  the  former  Doris  Bysby  of  Laurel,  Mississippi,  and  they 
have  two  sons,  David  Leslie  and  Payl  Randall,  Jr. 

Mayo  J.  Thompson 

July  1973. 

Mayo  J.  Thompson  was  sworn  in  as  a  Federal  Trade  Commissioner  on  July  2, 
1973.  He  was  nominated  by  President  Nixon  to  be  a  member  of  the  Commission 
on  May  9,  1973,  and  was  confirmed  by  the  Senate  on  June  21,  1973.  As  he  is  filling 
the  unexpired  term  of  A.  Everette  Maclntyre,  he  will  serve  until  September  26, 

A  Democrat,  Commissioner  Thompson  was  born  May  12,  1919,  in  Houston.  He 
was  reared  in  Ft.  Worth,  Tex.,  graduating  from  high  school  in  June,  1937.  He 
received  a  Bachelor  of  Science  degree  from  Texas  A  &  M  University  in  1941.  Imme- 
diately upon  graduation  he  entered  active  duty  in  the  Army  as  a  Second  Lieu- 
tenant. His  mihtary  service  spanned  the  next  five  years,  during  which  he  com- 
pleted the  Basic  and  Advanced  Artillery  Schools  at  Ft.  Sill,  Okla.,  and  the  Com- 
mand and  General  Staff  School  at  Ft.  Leavenworth,  Kansas,  and  served  as  an 
artillery  officer  with  the  7th  Infantry  Division  in  the  Pacific  Theater  of  Operations. 

Following  World  War  II,  Commissioner  Thompson  was  active  in  the  Texas 
National  Guard  and  was  retired  from  the  mihtary  service  in  195S  with  the  rank 
of  Colonel. 

Commissioner  Thompson  enrolled  in  the  South  Texas  College  of  Law  in  Houston 
in  September,  1946,  and  was  graduated  in  January,  1949,  with  an  LL.B.  degree. 
After  entering  the  practice  of  law,  he  served  for  several  years  as  a  part-time 
instructor  at  the  South  Texas  College  of  Law. 

He  joined  the  Houston  law  firm  of  Royston,  Rayzor,  Cook  &  Vickery  in  1953 
and  was  a  senior  partner  at  the  time  he  resigned  to  become  a  member  of  the 
Federal  Trade  Commission. 

Commissioner  Thompson  is  licensed  to  practice  in  all  the  courts  of  Texas,  in 
various  U.S.  District  Courts,  in  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit 
and  before  the  U.S.  Supreme  Court.  He  is  a  member  of  the  Houston,  Texas  and 
American  Bar  associations,  the  American  Judicature  Society,  the  American  Arbi- 
tration Association,  and  the  Maritime  Law  Association  of  the  United  States. 

He  has  participated  in  various  charitable  activities  in  Houston,  notably  those 
involving  the  Texas  Children's  Hospital  and  the  National  Foundation  for  Infantile 
Paralysis.  He  also  is  a  member  of  the  Freedoms  Foundation  at  Valley  Forge  and 
has  been  active  in  the  Association  of  Former  Students  of  Texas  A  &  M  University. 

A  ruling  elder  in  the  Presbyterian  Church,  Mr.  Thompson  has  been  a  Sunday 
School  teacher,  a  Bible  teacher  and  a  lay  preacher. 

He  is  married  to  the  former  Priscilla  Bruce.  The  Thompsons  have  two  children 
Marshall  and  Madalynn. 

M.  Elizabeth  Hanford 

October  1974. 

Miss  M.  Ehzabeth  Hanford  was  sworn  in  on  December  4,  1973,  as  a  Federal 
Trade  Commissioner.  The  Senate  unanimously  approved  Miss  Hanford's  nomina- 
tion on  November  20,  1973  to  serve  a  seven-year  term  expiring  September  26, 
1980. 

Miss  Hanford  was  appointed  Deputy  Director  for  the  Office  of  Consumer 
Affairs  at  the  time  of  its  creation  in  February,  1971.  In  that  post,  she  served  as 
deputy  to  the  President's  Special  Assistant  for  Consumer  Affairs.  Before  that 
time,  she  was  Executive  Director  of  the  predecessor  organization,  the  President's 
Committee  on  Consumer  Interests.  Miss  Hanford  joined  the  PCCI  as  Associate 
Director  for  Legislative  Affairs  in  10G8.  Proir  to  that,  she  was  engaged  in  the 
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private  practice  of  law  defending  indigents  and  also  served  as  Staff  Assistant  to 
the  Assistant  Secretary  of  Healtli,  Education,  and  Welfare. 

Miss  Hanford,  born  July  29,  1930,  in  Salisl)ury,  N.C.,  holds  an  LL.B  from 
Harvard  Law  School  and  an  M.A.  from  the  Harvard  Graduate  School  of  Educa- 
tion. She  received  her  undergraduate  degree  with  distinction  in  political  science 
from  Uulve  University  where  she  was  elected  to  Phi  Beta  Kappa  and  served  as 
president  of  the  Student  Government  Association.  She  also  participated  in  a 
summer  program  of  study  at  Oxford  University. 

In  1972,  Miss  Hanford  was  the  recipient  of  the  Arthur  S.  Flemming  .\ward  for 
outstanding  government  service.  She  served  as  a  member  of  the  1972  Nominating 
Committee  for  the  American  Stock  Exchange. 

Miss  Hanford  is  a  member  of  the  Board  of  Trustees,  Duke  University.  She 
currently  serves  as  Vice  President  of  the  Uuke  University  Alumni  Association  and 
is  a  member  of  the  National  Council  of  Duke  University. 

Miss  Hanford  is  a  member  of  the  American  and  District  of  Columbia  Bar 
Associations  and  is  a  former  member  of  the  American  Bar  Association  Bankruptcy 
Committee.  She  is  an  associate  member  of  the  American  Newspaper  Women's 
Club,  and  a  member  of  the  North  Carolina  Consumer  Council. 

Time  magazine,  in  July  of  1974,  named  Miss  Hanford  as  one  of  America's  200 
"Faces  for  the  Future." 

She  resides  in  Washington,  D.C. 

Stephen  Nye 

June  1974. 

Stephen  Nye  of  San  Francisco,  Calif.,  was  sworn  in  as  a  member  of  the  Federal 
Trade  Comniission  on  May  29,  1974,  to  fill  an  unexpired  term  ending  September 
26,  1977.  He  was  nominated  to  be  a  member  of  the  FTC  by  President  Nixon  on 
April  30  and  was  confirmed  by  the  Senate  on  May  20,  1974. 

Mr.  Nye  was  born  July  11,  1936;  in  Phoenix,  Oreg.  He  attended  public  schools  in 
Phoenix  and  Medford,  Oreg.,  and  received  an  A.B.  degree  from  Stanford  University 
in  1957.  He  served  in  the  United  States  Army  from  1957  to  1959,  after  which  he 
attended  Harvard  Law  School,  receiving  a  J.D.  degree  in  1962. 

From  1962  to  1968  Mr.  Nye  was  an  associate  with  the  San  Francisco  law  firm 
of  Pillsbury,  Madison  and  Sutro,  and  from  1968  to  1970  was  general  counsel  of  the 
Competitive  Capital  Fund.  He  was  a  partner  in  the  San  Francisco  law  firm  of 
Sullivan,  Jones  and  Archer  from  1970  until  he  was  appointed  to  the  Federal  Trade 
Commission. 

As  an  attorney  in  San  Francisco  Mr.  Nye  was  primarily  involved  in  the  prosecu- 
tion and  defense  of  private  antitrust,  trade  regulation,  securities,  and  other  major 
uninsured  commercial  litigation. 

Mr.  Nye  is  married  and  has  four  children. 

Charles  A.  Tobin 

April  1971. 

Charles  A.  Tobin  became  secretary  of  the  Federal  Trade  Commission  on 
January  15,  1971.  He  was  appointed  by  Chairman  Miles  W.  Kirkpatrick. 

Mr.  Tobin  had  been  an  assistant  general  counsel  of  the  Commission  since 
July  1,  1970. 

As  secretary  he  has  a  staff  of  more  than  60.  Among  his  numerous  responsibilities, 
the  Commission  secretary  is  the  legal  custodian  of  the  Commission's  seal,  property, 
papers  and  records,  including  legal  and  public  documents. 

A  native  of  Boston,  Mr.  Tobin  was  born  January  5,  1920.  He  received  an  A.B. 
degree  from  the  University  of  Notre  Dame  in  1942  and  an  LL.B.  from  Boston 
College  in  1949.  He  served  in  the  Navy  in  World  War  II. 

Mr.  Tobin  joined  the  FTC  staff  as  an  attorney  examiner  in  the  New  York  City 
field  office  in  1950.  He  was  transferred  to  headquarters  in  Washington  in  1961  as 
an  attorney  adviser  in  the  Division  of  Compliance,  Bureau  of  Restraint  of  Trade. 
He  served  from  1964  through  1967  as  attorney  adviser  to  Commissioner  John  R. 
Reilly  and  in  the  same  capacity  for  Commissioner  James  M.  Nicholson  for  the 
first  six  months  of  1968.  In  July  1968  he  was  named  assistant  executive  director 
of  the  Commission  and  in  July  1970  was  one  of  three  appointed  to  the  position  of 
assistant  general  counsel. 

Mr.  Tobin  is  married  to  the  former  Jane  M.  Herlihy  of  Salem,  Mass.  They 
have  three  children,  Ann  L.,  Peter  D.,  and  Daniel  J.,  and  live  at  7807  Fulbright 
Court,  Bethesda,  Md. 


1S8 

R.  T.  McNamar  Appointed  Executive  Director  of  Federal  Trade 

Commission 

Federal  Trade  Commission  Chairman  Lewis  A.  Engman  today  announced  the 
appointment  of  R.  T.  McNamar,  34,  of  Orinda  CaUf.,  as  executive  director  of  the 
agenc}^ 

An  attorney  and  a  management  specialist,  McNamar  will  exercise  executive  and 
administrative  supervision  over  all  offices,  bureaus,  and  staff  of  the  Commission. 

Charles  A.  Tobin,  the  Commission's  secretary,  has  been  serving  as  acting  execu- 
tive director  since  the  resignation  of  Basil  J.  Mezines  earlier  this  year  and  will 
continue  to  serve  in  that  capacity  until  McNamar's  appointment  becomes  effective 
in  early  November. 

A  native  of  Olney,  111.,  McNamar  received  an  A.B.  degree  from  Villanova 
University  in  1961,  a  J.D.  degree  from  the  University  of  Michigan  Law  School  in 
1963  and  an  M.B.A.  degree  from  the  Amos  Tuck  School  of  Business  Administra- 
tion, Dartmouth  College,  in  1965. 

McNamar  has  been  consultant  to  John  T.  Dunlop,  director  of  the  Cost  of  Living 
Council,  since  February  of  this  year  assisting  in  the  planning  and  implementation 
of  Phase  4  and  in  other  areas  of  the  Council's  management.  From  January,  1972, 
until  February,  1973,  he  was  director  of  the  Office  of  Economic  Policy  and  Case 
Analysis  for  the  Pay  Board.  Most  recently  as  consultant  to  Director  Dunlop,  he 
has  been  working  on  problems  relating  to  controlling  petroleum  product  prices. 

From  October,  1966,  to  Januarj^,  1972,  McNamar  was  with  the  management 
consulting  firm  of  McKinsey  &  Companj^,  Inc.,  in  its  San  Francisco,  Calif.,  office. 
He  directed  a  wide  variet}^  of  projects.  Among  them  was  a  major  engagement  for 
the  Netherlands  Ministry  of  Science  and  Education  to  improve  planning  and 
resource  allocation  in  the  Dutch  medical  schools. 

Prior  to  that,  McNamar  was  emploj^ed  by  the  Standard  Oil  Company  of 
California  from  September,  1965,  to  October,  1966,  preparing  briefs  on  legal  and 
financial  consequences  of  tax  alternatives  for  the  general  tax  counsel.  He  also 
developed  position  papers  on  issues  involving  company  policies  concerning  the 
relations  with  state,  federal  and  foreign  governments. 

During  the  summer  of  1964  McNamar  worked  with  the  Portland,  Oreg.,  law 
firm  of  Keener,  Young,  McCuUoch  &  Desendorf,  preparing  legal  briefs  on  labor 
law,  tax  and  antitrust  cases. 

He  is  the  author  of  several  articles  and  publications  in  the  management  field. 
Among  the  variety  of  organizations  in  which  he  holds  membershijo  are  the  Amer- 
ican, California  State  and  San  Francisco  bar  associations,  the  San  Francisco  Art 
Museum  Association,  and  the  Northern  California  American  Civil  Liberties 
Union. 

McNamar  is  married  to  the  former  Marj^  Ann  L3^ons  of  Ann  Arbor,  Mich,  and 
they  have  two  children  Brendan  and  Lindsay.  They  currently  live  at  5907 
Devonshire  Dr.    Bethesda,  Md. 

Richard  B.  Lynn,  Assistant  Executive  Director  for  Management 

BA  1956 — English,  Hanover  College,  Indiana. 

MA  1959 — English  Language  and  Literature,  University  of  Chicago. 

U.S.  Navy,  Naval  Intelligence  Officer  (Lt.)  1959-1966. 

January  1966  to  February  1974:  Associate  Management  Consultant,  McKinsey 
&  Co.,  Inc.,  Management  Counsultants. 

May  1974  to  Present:  Assistant  Executive  Director  for  Management,  Federal 
Trade  Commission. 

EOD  FTC:  February  17,  1974. 

Duty  Station:  Washington,  D.C. 

Duties:  Principal  management  adviser  to  the  Executive  Director,  the  bureau 
directors,  heads  of  staff  offices  and  the  regional  office  directors.  Provides  policy 
guidance  and  exercises  general  supervision  over  the  management  support  programs 
in  the  fields  of  management  analysis  and  organization,  budgetary  and  fiscal 
operations,  personnel  management,  data  processing,  and  other  managerial  services. 
Establishes  a  long-range  management  goals  for  the  agency. 
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Richard  B.  Lavine  Named  Assistant  Executive  Director 
FOR  Regional  Operations  of  FTC 

Chairman  Lewis  A.  Engman  of  the  Federal  Trade  Commission  today  announced 
the  appointment  of  Richard  Bennett  Lavine,  47,  Director  of  the  FTC's  Los  Angeles 
Regional  Office,  to  the  newly-created  post  of  Assistant  Executive  Director  for 
Regional  Operations,  effective  August  1,  1973. 

In  this  position,  Mr.  Lavine  will  directly  supervise  the  activities  of  the  Com- 
mission' 12  Regional  Offices  as  well  as  liaison  activities  with  state  and  local 
governments. 

In  announcing  the  appointment  Chairman  Engman  said,  "The  Commission's 
regional  offices  have  a  vital  role  in  attacking  deception  and  unfairness  in  the 
marketplace.  Mr.  Lavine  is  uniquely  qualified  to  head  up  this  program.  His  ex- 
perience in  the  investigative,  adjudicative  and  administrative  phases  of  the 
Commission's  work  well  equip  him  to  meet  the  demands  of  this  important 
assignment." 

Mr.  Lavine  is  a  IG-year  veteran  Commission  trial  attorney.  A  native  of  Dudley, 
:\Iass.,  he  received  his  A.B.  degree  from  Clark  University,  Worcester,  Mass.,  and 
his  law  degree  from  Georgetown  University  Law  School,  Washington,  D.C. 

Since  joining  the  Commission  in  1956,  Mr.  Lavine  has  served  in  the  FTC's 
New  York  Citv  Regional  Office,  the  former  Division  of  General  Trade  Restraints, 
and  as  Legal  Assistant  to  Former  Commissioner  James  H.  Nicholson.  Twice  cited 
by  the  Commission  for  excellence  in  monopoly  work  and  case-handling,  Mr. 
Lavine  has  served  as  senior  trial  counsel  in  a  number  of  important  Commission 
cases.  In  1971,  he  was  named  Director  of  the  FTC's  Los  Angeles  Regional  Office. 

A  veteran  of  the  Army  Air  Force,  and  a  member  of  the  American  Bar  Associa- 
tion, Mr.  Lavine  is  married  to  the  former  Eileen  Joy  Martinson  of  New  York 
City.  They  have  two  children,  Michael,  12,  and  Amy,  9. 

December  20,  1973. 

Directors  of  Economics,  Policy  Planning  Appointed 

Federal  Trade  Commission  Chairman  Lewis  A.  Engman  today  appointed 
Frederic  M.  Scherer  Director  of  the  FTC's  Bureau  of  Economics  and  Wesley 
James  Liebeler  Director  of  the  Office  of  Policy  Planning  and  Evaluation. 

Chairman  Engman  said,  "I  am  delighted  to  announce  the  appointment  of  two 
such  outstanding  individuals  to  these  senior  positions  within  the  FTC.  Each 
brings  a  brilliant  record  of  accomplishment  to  his  new  duties  and  each  will  provide 
the  Commission  with  fresh  perspectives  and  seasoned  insights  on  our  mission  and 
the  best  wav  to  accomplish  that  mission." 

Scherer,  41,  has  l)een  a  senior  research  fellow  with  the  International  Institute  of 
Management'  Berlin,  since  1972.  He  holds  a  doctorate  in  economics  and  an  M.B.A. 
(with  high  distinction)  from  Harvard  University  as  well  as  an  A.B.  (with  distinc- 
tion and  honors)  in  economics  from  the  University  of  Michigan. 

From  19G9-1972,  Scherer  served  as  professor  of  economics  at  the  University  of 
Michigan  and  before  that  as  assistant  professor  of  economics  at  Princeton  Uni- 
versity and  as  associate  professor  of  economics  at  the  University  of  Michigan. 

Widely  regarded  as  one  of  the  world's  top  economists,  he  has  authored  or 
co-authored  several  books  on  economic  theory  including  a  leading  text  on  in- 
dustrial organization,  and  has  also  been  widely  published  in  major  economic 
lieriodicals  and  journals.  He  presently  has  five  manuscripts  at  advanced  pre- 
publication  stages. 

Scherer  was  awarded  the  F.  W.  Lancaster  Prize  of  the  Operations  Research 
Society  of  America  in  1964  and  a  Ford  Foundation  predoctoral  fellowship  in 
1961-1962.  ^     ^  J 

He  is  a  member  of  the  American  Economic  Association,  the  Federation  of 
American  Scientists  and  the  Science  and  Pubhc  Policy  Studies  Group. 

Liebeler,  42,  has  been  a  professor  of  law  at  the  UCLA  Law  School  since  196."). 
In  1964,  he  served  as  counsel  to  the  President's  Commission  to  Investigate  the 
Assassination  of  President  Kennedy  and  in  1972  as  Special  Assistant  to  the 
General  Counsel,  U.S.  Price  Commission. 

From  1957-1963,  he  was  associated  in  general  litigation  and  commercial  practice 
with  Carter,  Ledyard  and  Milburn,  New  York. 
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Liebeler  holds  a  J.D.  degree  (Cum  Laude)  from  the  University  of  Chicaga 
(1957)  and  was  graduated  first  in  his  class  from  the  University  of  North  Dakota 
Law  School  in  1953.  At  the  University  of  Chicago,  he  was  a  member  of  the  Order 
of  the  Coif  and  was  managing  editor  of  the  Law  Review. 

He  is  a  member  of  the  Cahfornia  and  Vermont  Bars. 

Director  of  Office  of  Public  Information 
Ai-thur  L.   Amolsch,  of  Woodbridge,  Va.,  is  the  agency's  director  of  pubhc 

"'Am'olsch%ho  had  been  a  public  information  consultant  to  the  FTC,  has  a 
broad  range  of  communications  experience.  . 

Born  November  28,  1939,  he  is  a  19(r,  graduate  of  Eastern  Michigan  University 
Ynsil-mti  Mich  He  was  an  instructor  in  American  history  and  Enghsh  at  the 
j^Sk>r  high  school  level  in  the  Willow  Run  Public  Schools,  Ypsilanti,  Mich.,  in 

^^In"l9G7-1971  Amolsch  was  on  active  duty  with  the  United  States  Air  Force, 
serving  as  an  information  officer  at  the  Aerospace  Medical  Division,  Brooks 
AFB  (stn  Antonio)  Texas  and  at  the  Rome  Air  Development  Center,  Griffiss 
AFB  (Rome),  N.Y.  He  was  released  from  active  duty  in  January,  1971  with  the 

''''Fl-o°m''FebTary,   1971,  to  January,   1972,  Amolsch  was  a  public  information 
soecialist  with  the  Department  of  State's  Bureau  of  Inter-Amencan  Affairs. 
^Prior  to  joining  the  FTC,  he  served  as  Deputy  D  rector  of  Press  Relations  for 
thri973  Inaugural  Committee  and  as  a  member  oi  tne  staff  oi  tne  Committee 

''\:;^?,^-fS^^'i^l^SS^t.  Air  Force  Meritorious  Service  Medal  for 
outstanding  contributions  to  the  Air  Force  information  program. 

He^  mtfrried  to  the  former  Judith  Marolda,  and  they  have  two  children. 

April  28,  1975. 
Robert  J.  Lewis  Named   General  Counsel 
Lewis  A.  Engman  today  appointed  Robert  J.  Lewis,  33,  General  Counsel  for 
+hp  Federal  Trade  Commission.  .  -,„^o 

Lewis    who  has  served  as  assistant  to  the  ciiairman  since  Ff/^^/y.   l^^^ 
succelds  (Slvin  J.  Collier  who  has  been  appointed  General  Counsel  for  the  Office 

^'  p'fiS^tfjSngTh'e  fedexaflradfc'^mLssion,  Lewis  wa.  a  staff  assistant  to  the 
PrSSnt  isSd  to  the  Domestic  Council.  In  that  position,  he  was  responsible 
foiiss'^tiiS  the  development  and  coordination  of  domestic  pohcy  in  the  areas 

S'schoot  finance,  tax  reform,  antitrust  trade  ^^^^  f^^^^^^^^XoST  GMffin 
Lewis  served  for  two  years  as  legislative  assistant  to  Sen    Robert  P.  <^nmn 
(•R  Mich  )  before  ioining  the  Domestic  Council  in  March,  1972.  ^  u     i 

^  A  1970  magna  cum  laude  graduate  of  the  University  of  Michigan  Law  School, 
hp  nlso  holds  an  A.B.  degree  from  that  institution.  ,-   •,  j  ox  ^     -nt 

From  July  1963  to  July,  1967,  he  served  as  an  officer  in  the  Lnited  States  Navy, 

^^t^^S^rS^7i^SnSSS!'H:t  married  to  the  former  Margaret 

%tatn7unlngTheXng:,  SgrnTn  praised  Collier  as  "an  outstanding  General 
CounS  a  lawylr's^awver  whosi  sound  judgment  and  advice  to  the  Commission 
were  in 'the  highest  traditions  of  pubhc  service.  „  Fn<rman 

"Cil  Collier  leaves  behind  many  friends  and  admirers  at  the  FTC,  Engman 
said  ''On  behalf  of  the  Commission,  I  wish  him  continued  success  as  one  of 
official  Washington's  brightest  assets." 

October  13,  1972. 

Daniel  H.  Hanscom  Named  Director  of  FTC's  Office  of  Administrative 

Law  Judges 

Daniel  H.  Hanscom,  veteran  attorney  with  the  Federal  Trade  Commission 
has  bein  named  director  of  the  agency's  Office  of  Administrative  Law  Judges.  He 
Rupcppds  L    Edward  Creel,  Jr.,  who  retired  recently.  ^tt    t-  ,      ^  •  i 

Iif  announchigThe  appo  ntment  today,  FTC  Chairman  Miles  W  Kirkpatrick 
said:  "It  would  be  difficult  to  find  an  attorney  better  qualified  than  Dan  Hanscom 
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to  fill  the  important  post  of  chief  administrative  law  judge.  I  am  confident  that 
he  will  carry  out  the  duties  of  the  new  office  with  the  same  professional  skill  and 
dedication  that  he  has  so  ably  demonstrated  in  all  his  previous  assignments  with 
the  Federal  Trade  Commission." 

(Administrative  law  judges — formerly  called  hearing  examiners — are  officials  to 
whom  the  Commission  delegates  the  initial  performance  of  its  adjudicative  fact- 
finding functions). 

Mr.  Hanscom,  55,  is  a  native  of  Chicago.  He  holds  two  degrees  from  North- 
western University — a  B.S.  (with  honors),  1939,  and  J.D.,  1942. 

A  Navy  veteran,  Mr.  Hanscom  served  as  a  landing  signal  officer  on  the  carrier 
I ndependence  in  World  War  II,  participating  in  action  in  1944  and  1945  with  the 
fast  carrier  task  forces  under  Admirals  Halsey  and  Spruance  off  Pelau,  the  Philip- 
pines, Leyte  Gulf,  Formosa  and  the  Japanese  Islands.  He  also  served  in  the 
Korean  Conflict  as  a  staff  judge  advocate,  trial  counsel  and  law  officer  for  general 
courts  martial. 

Mr.  Hanscom  joined  the  FTC  staff  in  June,  1956,  as  an  attorney  in  the  Wash- 
ington Branch  Office.  Reassigned  as  a  trial  attorney  in  the  old  Bureau  of  Litiga- 
tion in  1959,  he  prosecuted  a  number  of  important  FTC  cases  included  the  famous 
tetracj'cline  case  {American  Cyanamid  et  al).  He  moved  to  the  General  Counsel's 
Office  in  1965  and  handled  cases  in  U.S.  Courts  of  Appeal,  including  the  Sperry  & 
Hutchinson  case  in  which  the  Supreme  Court  recently  reaffirmed  the  broad  au- 
thority of  the  FTC  to  declare  practices  unfair,  as  well  as  many  cases  in  the  U.S. 
District  Courts. 

In  June,  1969,  Mr.  Hanscom  was  named  assistant  general  counsel  in  charge  of 
legal  services,  and  one  year  later  at  the  time  of  the  FTC's  staff  reorganization  was 
appointed  assistant  director  for  evaluation  in  the  Bureau  of  Competition.  He 
held  this  latter  position  up  to  his  appointment  as  chief  administrative  law  judge. 

His  honors  at  the  Commission  include  two  Superior  Service  Awards  (1963  and 
1967)  and  the  Chairman's  Award  in  1972.  The  latter  award  was  given  for  the  first 
time  this  year,  and  Mr.  Hanscom  was  one  of  three  to  be  so  honored. 

He  is  a  member  of  the  Federal  Bar  Association.  Married  to  the  former  Margaret 
Elizabeth  .Smith,  Mr.  Hanscom  lives  at  7701  Hackamore  Dr.,  Potomac,  Md.  The 
Hanscoms  liave  five  childi-en:  Barbara,  Deborah,  Michael,  Constance  and 
Stephanie. 

Director  of  Bureau  of  Consumer  Protection 

J.  Thomas  Rosch  is  a  magna  cum  laude  graduate  of  Harvard  College  with  a 
degree  in  government  (1961)  and  a  cum  laude  graduate  of  the  Harvard  Law 
School  (1965).  He  was  awarded  a  Knox  Fellowship  to  Cambridge  University, 
England  (1962). 

He  was  a  partner  in  the  San  Francisco  law  firm  of  McCutchen,  Doyle,  Brown 
and  Enersen.  His  private  law  practice  consisted  largelj'  of  antitrust  and  unfair 
competition  cases. 

He  joined  the  Federal  Trade  Commission  in  the  fall  of  1973  as  the  Director  of 
the  Bureau  of  Consumer  Protection  and  has  held  that  post  since  that    time. 

He  has  written  for  the  Tax  Law  Review;  the  Administrative  Law  Review;  and 
the  Food  and  Drug  Journal. 

He  has  lectured  for  the  California  Continuing  Education  of  the  Bar  and  has 
been  the  guest  speaker  at  numerous  trade  regulation  and  consumer  protection 
conferences. 

He  has  testified  before  numerous  Congressional  Committees  on  a  variety  of 
consumer  protection  subjects. 

March  1973. 

Robert  E.  Liedquist — Acting  Director  Bureau  of  Competition 

Robert  E.  Liedquist  was  named  assistant  director  of  the  Bureau  of  Competition 
of  the  Federal  Trade  Commission  in  December,  1972. 

Mr.  Liedquist,  39,  has  worked  in  every  area  of  the  Commission's  jurisdiction, 
but  has  been  primarily  responsible  for  antitrust  matters.  He  joined  the  FTC  staff 
in  August,  1961,  as  an  attorney-examiner  in  the  Washington  Regional  Office,  and 
then  served  successively  as  trial  attorney  in  the  old  Bureau  of  Restraint  of  Trade, 
attorney-adviser  to  former  Commissioners  John  R.  Reilly  and  James  M.  Nichol- 
son, assistant  to  the  General  Counsel,  and  senior  trial  attorney  in  the  Bureau  of 
Competition.  Mr.  Liedquist  was  Antitrust  Counsel  for  the  Atomic  Energy  Com- 
mission from  Juh%  1971,  to  January  23,  1972.  Since  last  September,  he  has  been 
assistant  to  the  Director  of  the  Bureau  of  Competition. 
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lie  has  received  four  honors  from  the  FTC,  inchiding  the  Distinquished  Service 
Award,  presented  by  Chairman  Miles  W.  Kirkpatrick  in  July,  1971. 

A  native  of  New  York  City,  Mr.  Liedquist  attended  Niagara  University  from 
19ol  to  1953,  received  an  A.B.  degree  from  DePaul  University,  Chicago,  in  1958 
and  a  J.D.  degree  from  the  Georgetown  University  Law  Center  in  1961.  He  was 
in  the  Air  Force  from  1953  to  1957. 

Mr.  Liedcjuist  is  married  to  the  former  Denise  Assada  of  Paris,  France,  and 
they  have  two  sons,  Jan  Michael  and  Christopher  James.  The  family  residence 
is  at  11  Leonard  Court;  Ilockville,  Maryland. 

Question  .?.  Compile  a  budget  and  personnel  chart  for  fiscal  years  1966-1975. 
The  chart  should  contain  the  following  figures: 

(a)  Total  FTC  personnel. 
Answer.  See  Attachment  C. 

(b)  Number  of  employees  engaged  in  anti-monopoly  work. 
Answer:  See  Attachment  C. 

(c)  Yearly  appropriation  request  to  Congress. 
Answer.  See  Attachment  D. 

(d)  Total  yearly  appropriations. 
Answer.  See  Attachment  D. 

(e)  Total  yearly  expenditures. 
Answer.  See  Attachment  D. 

(f)  Total  yearly  expenditures  for  anti-monopoly  casework. 
Answer.  See  Attachment  D. 

(g)  Percent  of  total  FTC  expenditures  used  on  anti-monopoly  casework. 
Answer.  See  Attachment  D. 

ATTACHMENT  C 
FEDERAL  TRADE  COMMISSION— PERSONNEL  STATISTICS,  FISCAL  YEARS  1966-75 


Total  FTC 
personnel 


Employees 
engaged  In 
antitrust  1 


Fiscal  year: 
1966... 
1967.... 
1968-.-. 
1969— 
1970... 
1971— 
1972— 
1973... 
1974... 
1975... 


1,136 

599 

1,172 

573 

1,237 

575 

1,218 

563 

1,372 

565 

1,388 

518 

1,417 

497 

1,595 

387 

1,590 

372 

1,613 

2  503 

<  Maintaining  competition  missia 
2  Estimate. 


ATTACHIVIENT  D 

FEDERAL  TRADE  COMMISSION,  APPROPRIATIONS  HISTORY,  FISCAL  YEARS  1966-1975 

[In  thousands  of  dollars) 

Maintaining  Percent  of 

Request  to  Amount  Acutal       competition  total 

Congress     appropriated     expenditures     expenditures       expenditures 


1966. 
1967. 
1968. 
1969. 
1970. 
1971. 
1972. 
1973. 
1974. 
1975. 


$14, 088 

$13,862 

$13,671 

$7, 136 

52.2 

14,  387 

14,378 

14,  305 

7,208 

50.4 

15,  356 

15,281 

15,280 

6,979 

45.7 

17, 177 

16,900 

16,  805 

7,688 

45.7 

21,829 

20,  889 

20,786 

8,421 

40.5 

23,615 

22,  490 

22,470 

7,599 

33.8 

25, 189 

25, 189 

25,078 

8,042 

32.1 

26, 854 

28,974 

27,  565 

6,855 

22.2 

32,  236 

32,  496 

32,  103 

9,427 

29.4 

38, 998 

1  37,  898 

2  38,  998 

2 12,  839 

32.9 

1  As  of  May  30,  1975  (October  1974  pay  raise  supplemental  pending). 

2  Estimate. 

Note:  Fiscal  years  1966  through  1972  contain,  in  the  maintaining  competition  expenditures,  substantial  portions  of  the 
resources  of  the  Bureau  of  Economics  and  the  regional  offices.  In  fiscal  year  1973,  the  economic  activities  mission  was 
created  and  a  large  part  of  the  Bureau  of  Economics  resources  have  been  allocated  to  the  new  mission;  the  reduction  to  a 
certain  extent  in  maintaining  competition  mission  resources  is  accounted  for  by  this  fact. 
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Question  4.  Prepare  the  following  charts  for  the  fiscal  years  1960- 1975- 

(a)  A  chart  showing  the  record  of  the  Commission  in  the  Court  of  Appeal  and 
the  huprenie  Court  on  petitions  to  review  orders  to  cease  and  desist  concerning 
restramt  of  trade  cases.  * 

Answer.  See  Attachment  E. 

(b)  The  same  for  deceptive  practice  cases. 
Answer.  See  Attachment  E. 

(c)  A  chart  of  proceedings  filed  against  the  Commission  to  enjoin  pending 
?ehef"'^  '"^  ''^^'''"■"'  ''"^   ^f'^'king  declaratory  judgments  or  other  equitablS 

Ansvver.  See  Attachment  E. 

(d)  Compulsory  process  actions  brought  bv  the  Federal  Trade  Comimssion  to 
enforce  subpoenas,  compel  compliance  or  in  support  of  citations  for  criminal 
contempt  of  a  court  order  aflrirming  and  enforcing  a  Commission  order  to  cease 
and  desist; 

Answer.  See  Attachment  E. 

(e)  Total  number  of  trade  practice  rules,  trade  regulation  rules,  guides,  and 
advisory  opinions  issued.  >  &  , 

Answer.  See  Attachment  F. 

(f)  A  list  of  monopoly  complaints  pending  as  of  June  1,  1975 
Answer.  See  Attachment  C. 

L^^^-'^^^  yearly  workload  of  the  hearing  examiners  broken  down  by  complaint 
and  disposition ;  ' 

Answer.  See  Attachment  H. 

(h)  The  FTC  regional  oflSce  caseload  for  the  major  regional  offices  onlv 
Answer.  See  Attachment  I. 
Question  4(a)(b){c){d). 

FISCAL  YEAR  1966 

1.  Final  determinations  of  petitions  for  review: 

,,  ,  .  (a)  Restraint  of  trade 

Court  of  Appeals : 

Won _________  Q 

Lost l^__^___  4 

Mixed mil  _""  II" I  I   "I 2 

Supreme  Court:  "     "        ----  -  - 

Won 2 

_,  „  .  (b)  Deceptive  practices 

Court  of  Appeals: 

Won __  _  g 

Lost ~      "     I. -II   nil  1 

Mixed II.. II l_.l nil  III   III  2 

f'  M^^"^*^^'^^  °^  declaratory  judgment  actions  filed  against  FTC:  9. 
3.  FTC  actions  for  compulsory  process  brought: 

(a)  subpena  enforcement:  2. 

(b)  contempt  actions:  0. 

(c)  compliance:  8. 

FISCAL  YEAR  1067 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 
Court  of  Appeals : 


Won. 

Lost. 


i: 


Mixed I]."     'l_"l_l_l~l.l     '"       8 

Supreme  Court: 

Won 1 

(6)  Deceptive  practices 
Court  of  Appeals:  Won _         3 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  4. 

3.  FTC  actions  for  compulsory  ])rocess  brought : 

(a)  Subpena  enforcement:  1. 

(b)  Contempt:  0. 

(c)  Compliance :  4. 
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FISCAL   YEAR   1968 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 
Court  of  Appeals: 

Won 

Lost 

Mixed 

(6)  Deceptive  practices 
Court  of  Appeals :  Won 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  8. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement:  0. 

(b)  Contempt:  0. 

(c)  Compliance:  8. 

FISCAL  YEAR   1969 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 
Court  of  Appeals: 

Won 

Lost 

Mixed 

(b)  Deceptive  practices 
Court  of  Appeals: 

Won 

Lost 

Mixed 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  2. 

3.  FTC  actions  for  compulsorj^  process  brought: 

(a)  Subpena  enforcement:  14. 

(b)  Contempt:  2. 

(c)  Compliance:  7. 

FISCAL  YEAR  1970 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 

Won 

Lost 

Mixed 

(b)  Deceptive  practices 

Won 

Mixed 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  13. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement:  18. 

(b)  Contempt:  3. 

(c)  Compliance:  11. 

FISCAL  YEAR  1971 

1.  Petitions  for  review: 

(a)   Restraint  of  trade 
Court  of  appeals : 

Won 

Mixed 

(6)  Deceptive  practices 
Court  of  appeals: 

Won 

Lost 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  11. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement:  7. 

(b)  Contempt:  1. 

(c)  Compliance:  12. 


20 
2 
4 
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FISCAL  YEAR  1972 

1 .  Petitions  for  review : 

(a)  Restraint  of  trade 

Court  of  Appeals : 

Won 

Lost 

Mixed 

Supreme  Court :  Mixed 

(6)  Deceptive  practices 
Court  of  Appeals: 

Won 

Lost 

2.  Injunctions  of  declaratory  judgment  actions  filed  against  FTC:  15. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement:  8. 

(b)  Contempt:  0. 

(c)  Compliance:  7 

FISCAL  YEAR  1973 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 
Court  of  Appeals: 

Won 

Mixed 

(6)  Deceptive  practices 
Court  of  Appeals:  Won 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  10. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement :  18. 

(b)  Contempt:  4. 

(c)  Compliance:  5. 

FISCAL  YEAR  1974 

1.  Petitions  for  review: 

(a)   Restraint  of  trade 
Court  of  appeals:  Won 

(6)  Deceptive  practices 
Court  of  appeals:  Won 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  11. 

3.  FTC  actions  for  compulsorj"  process  brought: 

(a)  Subpena  enforcement:  24. 

(b)  Contempt :  0. 

(c)  Compliance:  13. 

FISCAL  YEAR  1975   (THROUGH  PRESENT  D.\TE) 

1.  Petitions  for  review: 

(a)  Restraint  of  trade 
Courts  of  appeals: 

Won _ 

Mixed 

(b)  Deceptive  practices 
Court  of  appeals : 

Won 

Mixed 

2.  Injunctions  or  declaratory  judgment  actions  filed  against  FTC:  50. 

3.  FTC  actions  for  compulsory  process  brought: 

(a)  Subpena  enforcement:  17. 

(b)  Contempt:  0. 

(c)  Compliance:  15. 
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Question  5.  If  there  have  been  any  private  management  surveys  of  the  Com- 
mission in  the  last  five  years,  please  provide  a  copy  of  the  sm'vey  or  surve3^s. 
Also  provide  anv  additional  backgroind  information. 

Answer.  There  have  been  no  private  management  studies  made  of  the  Federal 
Trade  Commission  in  the  last  five  years.  There  have  been,  however,  a  number  of 
public  and  private  analyses  of  Cominission  activity,  of  which  the  following  are 

known  to  us:  ^      ,     ^  .    .  t  -.^r-r. 

"The  Nader  Report"  on  the  Federal  Trade  Commission — June  19b9. 

Study  and  Report  of  the  ABA  Commission  to  Study  the  Federal  Trade  Com- 
mission— September  1969.  ,     „       .         ^  ,    ^       ■ 

Survey  by  the  National  Archives  and  Records  Service,  General  Services 
Administration  for  Improvement  of  ADP  and  Other  Paperwork  Systems  of  the 
Federal    Trade    Commission — October    1969. 

Management  Review  of  the  Federal  Trade  Commission  by  the  Bureau  of  the 
Budget — January  1970.  .      /.   ,    ^         .,  t^         .n 

Report  on  Selected  Independent  Regulatory  Agencies  (Ash  Council  Report)— 

January  1971.  ,     .^,      ,       ^,  -r.         ^ 

The  Closed  Enterprise  System— Ralph  Nader's  Study  Group  Report  on 
Antitrust  Enforcement — June   1971. 

Report  by  the  Survevs  and  Investigations  Staff  of  the  Committee  on  Appropri- 
ations of  the  U.S.  House  of  Representatives,  Upon  the  Programs  of  the  Federal 
Trade  Commission — March  1972. 

A  Review  cf  the  FTC's  Management  Information,  Statistical,  and  Automatic 
Data  Processing  Activities  by  the  Office  of  Management  and  Budget — May  1972. 

A  Report  on  Findings  of  the  Nationwide  Evaluation  of  Personnel  Management 
in  Federal  Trade  Commission  prepared  by  the^  U.S.  Civil  Service  Commission 
and  the  Federal  Trade  Commission — May  1973. 

A  Report  to  the  Committee  on  Appropriations,  U.S.  House  of  Representatives 
on  the  Activities  of  the  Federal  Trade  Commission  by  the  Surveys  and  In- 
vestigations Staff — February  197.5. 

A  Report  to  the  Committee  on  Appropriations,  U.S.  House  of  Representatives  on 
the  Information  Systems,  Automatic  Data  Processing,  and  Related  Matters  of 
the  Federal  Trade  Commission  by  the  Survej^s  and  Investigations  stafif — January 
197.5. 

Question  6.  Does  the  Commission  have  a  Press  Relations  Officer?  If  so,  please 
give  a  detailed  description  of  how  press  and  informational  relations  are  handled. 

Answer.  Arthur  L.  Amolsch  is  Director  of  the  Federal  Trade  Commission's 
Office  of  PubUc  Information  (OPI). 

The  primary  duty  of  the  OPI  is  to  inform  the  general  public  as  to  how  the 
FTC  is  carrying  out  its  statutory  responsibilities.  The  Office  does  this  principally 
through  individual  news  releases,"  a  weekly  calendar,  and  a  weekly  News  Summary. 

These  information  pieces  are  distributed  through  a  computerized  mailing 
system.  Every  effort  is  made  to  tailor  the  mailing  of  releases  to  individual  recipients 
in  accordance  with  their  preference  as  indicated  to  the  OPI. 

Other  major  functions  of  the  OPI  include:  advising  the  Commission  on  public 
information  policy;  guiding  and  coordinating  the  public  information  programs  of 
the  Commission's  12  regional  offices,  and  answering  or  referring  written  or  tele- 
phonic requests  for  information  on  all  aspects  of  the  Commission's  activities. 
(A  count  made  over  a  several-week  period  reveals  that  OPI  receives  201  incoming 
phone  calls  per  day  or  .50,000  per  year.  It  also  receives  some  77  pieces  of  mail 
each  day  or  20,000  yearly,  half  dealing  with  the  mailing  list  and  the  others  requir- 
ing action  and  or  response.) 

Question  7.  Explain  the  Commission's  philosophy  and  policy  m  dealing  with 
small  businesses. 

Answer.  Performance  of  the  statutory  functions  of  the  Commission  brings  us 
into  dailv  and  continuing  contact  with  small  business  in  two  roles:  as  protector 
and  as  prosecutor.  We  are  charged  to  protect  the  public— meaning  both  individuals 
and  the  business  communitv — against  unfair  or  monopolistic  competition  and 
unfair  or  deceptive  marketing  i^ractices.  On  the  other  hand,  some  small  business 
concerns  are  among  the  firms  engaged  in  violations  which  require  enforcement 
action.  ,   •    . 

It  is  the  policv  of  the  Commission  to  maintain  an  open  door  to  the  complaints 
and  concerns  of  small  business,  and  to  seek  a  balanced  enforcement  program  which 
gives  every  reasonable  considcratit)n  to  the  legitimate  interests  of  the  small 
business  segment  of  the  public. 
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Question  8.  Detail  programs  which,  have  been  developed  to  aid  relations  with 
small  business. 

Answer.  It  is  general  policy  in  both  our  headquarters  units  and  the  various 
Regional  Offices  to  take  advantage  of  every  reasonable  opportunity  to  meet  with 
groups  of  small  businessmen,  learn  about  their  industry,  explore  their  problems, 
and  solicit  improved  understanding  of  practical  requirements  of  the  statutes 
we  administer.  Ever}'  effort  is  made  to  provide  individual  attention  to  inquiries 
and  complaints.  Procedures  for  formal  and  informal  (or  staff)  advisory  opinions 
are  in  large  measure  intended  to  provide  aid  and  guidance  to  small  business  men. 
The  Office  of  General  Counsel  receives  and  processes  requests  in  thi  categorys. 

Question  0.  Detail  programs  under  development  to  aid  relations  with  small 
l)usine.ss. 

Answer.  To  upgrade  the  speed  and  quality  of  responses  to  advisory-  opinion 
requests,  the  Office  of  General  Counsel  has  begim  to  develop  a  complete  index  of 
informal  staif  advisory  opinions.  In  this  way  the  Commission  hopes  to  improve 
the  value  of  the  advisory  opinion  program  as  a  speedy  and  inexpensive  avenue 
of  help  for  business  people. 

In  addition,  Commission  concern  for  the  welfare  of  small  business  has  recently 
been  mandated  legislativeh'  by  the  I\Iagnuson-]Moss  Warranty-Federal  Trade 
Commission  Improvement  Act,  Pul)lic  Law  93-637,  January  4,  197.5.  Section 
lS(d)(l)  of  the  Federal  Trade  Commission  Act,  added  by  the  Magnuson-Moss 
Act,  explicitly  requires  each  Commission  statement  of  basis  and  purpose  accom- 
panying a  newlv-promulgated  trade  regulation  rule  to  assess  the  economic  effect 
of  the  rule  upon  small  business. 

Question  10.  Explain  the  decision-making  process  concerning  such  programs. 

Answer.  Primary  responsiljility  for  coordinating  the  advisory  opinion  program 
is  placed,  as  noted,"  on  the  General  Counsel.  The  responsibility  for  trade  regulation 
ruleniaking  is  lodged  finally  in  the  Commission  itself,  but  development  of  pro- 
posed rules  and  a  supporting  record  is  the  duty  of  the  Director  of  the  Bureau  of 
Consumer  Protection. 

Question  11. — Categorize  general  complaints  received  by  the  Commission  from 
small  businesses. 

Answer.  The  Bureau  of  Competition,  to  whom  the  bulk  of  complaints  from  small 
businesses  are  directed,  identifies  the  following  as  the  primary  types  of  complaints 
it  receives  from  small  business.  It  should  be  emphasized  that  the  substance  of 
these  complaints,  if  true  as  alleged,  may  or  may  not  constitute  a  violation  of  the 
antitrust  laws,  depending  upon  the  circumstance  of  each  individual  case. 

1.  Selective  distribution  and  refusal  to  deal  by  suppliers. — Many  manufacturers 
and  distributors — particularly  those  handling  well-known  brand  names  with 
established  consumer  acceptance  and  fairly  widespread  distribution — elect  to 
limit  distribution  of  their  product  lines.  The  small  businessman  often  feels  that 
he  could  benefit  from  being  able  to  furnish  such  products  to  his  customers,  and 
that  the  lack  of  these  lines  hampers  his  ability  to  hold  or  increase  business. 

2.  Supplier  controls. — Particularly  in  the  field  of  tradenames  franchises  and 
also  in  the  area  of  general  distribution,  the  small  businessman  often  feels  that 
the  supplier  (or  franchisor)  imposes  unnecessary  conditions  or  restrictions  upon 
his  freedom  of  independent  business  judgment  or  action.  Specific  complaints  in 
the  broad  area  range  from  minimum  order  requirements  and  requirements  that 
the  dealer  handle  a  full  or  representative  line  of  the  supplier's  products  to  overt 
attempts  by  franchisors  to  prohibit  the  retailer  from  handling  other,  sometimes 
complementary  products. 

3.  Differences  in  cost  of  goods. — This  complaint  is  closely  associated  with  the 
problem  of  refusal  to  deal.  Smaller  dealers  who  have  difficulty  buying  directly 
from  manufacturers  maj'  have  to  purchase  from  wholesalers,  which  inevitably 
results  in  a  higher  cost  for  the  goods  and  makes  it  difficult  for  the  small  business- 
man to  compete  on  price  for  resale. 

4.  Competitor  efforts  to  cut  off  supply  of  goods. — Also  related  to  the  refusal  to 
deal  or  termination  of  sales  as  a  matte  of  distributional  policy,  these  applications 
add  the  element  of  coercion  or  influence  by  a  competitor  of  the  complainant.  In 
this  case,  the  competitor  may  have  refused  to  continue  handling  the  supplier's 
line  unless  the  latter  refuses  or  ceases  to  deal  with  complainant. 

Mr.  Bedell.  The  liearing  is  adjourned. 

[Whereupon,  at  12:15  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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TUESDAY,  JULY  29,   1975 

House  of  Representatives, 
Subcommittee  on  Activities  of  Regulatory  Agencies 

OF  the  Committee  on  Small  Business, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.  in  room 
2359,  Rayburn  House  Office  Building,  Hon.  William  L.  Hungate 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Hungate.  The  subcommittee  will  be  in  order. 

Today  the  Civil  Aeronautics  Board  returns  to  appear  before  the 
Subcommittee  on  Activities  of  Regulatory  Agencies.  Mr.  John  E. 
Robson,  Chairman  and  long  time  Board  Member,  G.  Joseph  Minetti, 
will  represent  the  Board. 

Plans  are  underway  for  late  sununer  and  early  fall  field  hearings  on 
the  CAB  and  FAA.  Various  representatives  from  the  commuter 
airlines,  air  freight  forwarders,  travel  agencies,  related  air  transporta- 
tion industries,  and  others  will  be  allowed  to  come  forward  and  present 
their  views  at  selected  sites  around  the  nation.  The  subcommittee 
should  have  an  announcement  on  this  subject  within  the  next  week. 

At  this  morning's  hearing  the  subcommittee  plans  to  explore  various 
issues.  Four  major  areas  are  foremost  in  our  minds: 

1.  The  Board's  innovative  ])roposed  deregulation  experiment; 

2.  The  long  standing  Service  to  Omaha  and  Des  Moines  cases; 

3.  The  failure  of  the  Board  to  reach  a  decision  in  the  Liability  and 
Claims  Rules  and  Practices  Investigation  begun  in  1970. 

4.  The  plight  of  the  commuter  airlines. 

At  this  time,  I  should  like  to  reiterate  the  fact  that  this  subcom- 
mittee is  a  subcommittee  of  the  Small  Business  Committee.  While 
some  of  the  areas  we  are  exploring  would  seem  to  float  beyond  juris- 
dictional bounds,  we  do  intend  that  they  relate  to  small  business. 

The  proposed  deregulation  experiment  will  surely  have  an  effect 
on  small  businesses  in  the  air  transportation  field  most  noticeably — - 
the  commuter  airlines. 

The  Omaha  to  Des  Moines  case  presents  a  rather  sad  chapter  in  the 
Board's  decisionmaking  process,  which  ma}'  be  resurfacing  in  a  key 
decision  awaited  by  the  small  businesses  represented  by  the  American 
Watch  Association. 

While  many  small  businesses  in  the  air  industry  are  not  necessarily 
under  direct  regulations,  regulations  do  have  a  great  effect  upon  them. 
While  not  often  extensivelj'  regulated,  we  will  see  that  often  they  are, 
in  fact,  regulated  to  some  extent. 
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Our  hearing:  toda}'  should  present  a  very  broad  picture  of  both 
past  and  present  Board  activity.  Mr.  Robson,  just  on  board  as  new 
chairman,  has  in  just  a  short  time  begun  reorganizing  that  should 
greatly  improve  Board  procedure.  His  innovative  ideas  have  been 
advanced  by  many  experts  for  a  number  of  j^ears  so  we  may  finally 
see  if  the  "proof  is  in  the  pudding." 

Mr.  Minetti  had  had  a  long,  outstanding  career  of  Board  and  public 
service.  I  am  sure  he  will  be  able  to  shed  much  light  on  past  problems 
as  well  as  proposed  solutions  of  today. 

Yesterda}^  it  came  to  my  attention  that  one  of  the  subcommittee 
members  desired  the  api:)earance  of  a  third  Board  member  toda3^ 
The  subcommittee  agreed  over  2  weeks  ago  that  an  appearance  by 
Mr.  Robson,  accompanied  b}'  Mr.  Minetti,  would  be  sufficient  for 
our  purposes. 

Although  new  information  may  have  come  to  light  in  the  view  of 
some  members,  there  was  just  not  enough  time  to  call  more  Board 
members  since  a  firm  decision  had  been  reached.  Mr.  Robson  and  the 
Board  have  been  ver}^  cooperative  concerning  their  apjiearance  today. 
If,  in  the  future,  members  desire  to  question  any  of  the  other  Board 
members,  we  would  need  sufficient  notice  to  enable  the  individual  or 
individuals  to  prepare  fully  for  the  hearings. 

Gentlemen,  I  welcome  vou. 

Since  this  is  the  second  hearing  of  the  Civil  Aeronautics  Board,  I 
would  ask  the  two  gentlemen  who  will  testify  to  please  stand  and 
raise  their  right  hand  and  I  will  administer  the  oath. 

TESTIMONY  OF  JOHN  E.  EOBSON,  CHAIRMAN,  CAB;  ACCOMPANIED 
BY  G.  JOSEPH  MINETTI,  MEMBER,  CIVIL  AERONAUTICS  BOARD, 
GARY  EDLES,  ASSOCIATE  GENERAL  COUNSEL,  JAMES  KOLSTAD, 
DIRECTOR,  OFFICE  OF  COMMUNITY  AND  CONGRESSIONAL  RE- 
LATIONS, WILLIAM  CALDWELL,  DIRECTOR,  BUREAU  OF  OPER- 
ATING RIGHTS.  FRED  HOUGHTELING,  ASSISTANT,  AND  PAM 
GARVEY,  ASSISTANT 

[Witnesses  duly  sworn.] 

Mr.  HuNGATE.  The  witnesses  will  identify  themselves  please. 

Mr.  Robson.  I  am  John  E.  Robson,  Chairman  of  the  Civil  Aero- 
nautics Board.  On  my  left,  Mr.  G.  Joseph  Minetti,  a  member  of  the 
Civil  Aeronautics  Board.  On  my  right  in  the  front  row  is  Mr.  Gary 
Edles,  associate  general  counsel,  general  counsel's  office.  Behind  him 
is  James  Kolstad,  director  of  our  Office  of  Community  and  Congressional 
Relations.  On  my  left  in  the  second  row  is  Mr.  Wilham  Caldwell, 
director  of  our  Bureau  of  Operating  Rights. 

In  front  of  him  is  Fred  Houghteling,  Mr.  ^Minetti's  assistant. 

Mr.  HuNGATE.  Pleased  to  have  you  with  us. 

Mr.  Robson.  We  have  Pam  Garvey  in  the  third  row,  assistant  to 
member  Timm. 

Mr.  HuNGATE.  Pleased  to  have  you  with  us,  too. 

Mr.  Robson.  We  are  happy  to  be  here  for  the  continuation  of  the 
oversight  hearings,  Mr.  Chairman,  and  I  have  no  prepared  statement. 
I  should,  however,  like  to  touch  briefly  on  some  of  the  points  raised 
in  your  letter  of  July  22d  indicating  the  areas  into  which  the  sub- 
conmiittee  wanted  to  make  incpiiry. 
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You  mentioned  in  your  opening  statement  what  is  charactei-ized 
as  the  Board's  deregukition  proposal.  Let  me  try  to  give  you  the  back- 
ground and  an  exphmation  of  what  that  is.  On  July  7,  the  Board 
issued  a  notice  in  which  it  stated  that  there  was  indeed  a  debate  of 
some  dimensions  going  on  as  to  what  the  course  of  future  regulatory 
policy  ought  to  be. 

It  seemed  important  that  the  Board  be  a  participant  and  a  leader 
in  that  debate.  Secondlj^  the  protagonists  in  the  debate,  those  who 
pushed  for  a  deregulatory  regime  and  those  who  resisted  it,  were 
working  on  what  appeared  to  us  to  be  a  somewhat  limited  evidentiary 
basis. 

Cited  most  often  in  support  of  the  move  toward  deregulation  are 
the  experiences  in  tke  States  of  Texas  and  California  and  some 
economic  models  that  have  been  done. 

The  defenders  of  the  status  quo,  those  who  would  prefer  to  see  the 
regmie  stay  essentially  as  it  is,  also  cite  the  Texas  and  California 
experiences  for  the  other  side  of  the  coin  and  also  assert  that  air 
services  to  many  places  would  be  lost  if  a  substantial  move  toward 
deregulations  were  instituted. 

My  feeling  was  that  this  is  a  Nation  that  makes  up  its  mind  usually 
on  the  basis  of  the  best  information  it  can  get,  that  knowing  the  con- 
sequences of  our  acts  are  important  to  the  decisions  that  we  make. 

It  seemed  to  us  worthwhile,  if  it  could  be  done,  to  experiment  with 
concepts  of  deregulation  in  a  way  that  would  produce  meaningful 
data  but  vet  not  expose  the  entire  system  to  the  effects  of  a  sweeping 
deregulation  the  effects  of  which  we  are  somewhat  uncertain  of. 

In  the  Boai'd's  notice,  we  outlines  an  experiment  which  involved 
the  selection  of  certain  markets  in  the  air  system  into  which  we  would 
introduce  varying  degrees  of  deregulation  permitting  freer  entry  and 
exit  and  flexibility  in  pricing. 

We  have  asked  for  public  comment  both  as  to  the  selection  of  mar- 
kets, the  character  of  the  experiment,  criticism  as  to  whether  it  will 
yield  meaningful  data  and  suggestions,  if  the  outline  presented  does 
not  seem  to  produce  a  meaningful  experiment,  for  alternatives. 

Those  comments  are  due  September  15  and  we  expect  to  get  some 
very  thoughtful  and  interesting  observations  and  data  from  those 
interested  in  the  project. 

I  should  also  add  that  some  concern  has  been  voiced  from  Congress 
as  to  whether  we  would  get  snarled  up,  assuming  an  experiment  could 
be  properly  designed,  in  its  implementation  because  of  the  procedural 
barriers  or  at  least  in  a  process  that  takes  some  time. 

Several  from  Congress  have  offered  assistance  for  legislation  should 
we  feel  that  was  necessary.  I  have  told  them  that  if  we  design  a  mean- 
ingful experiment  we  can  go  forward  with  and  find  ourselves  con- 
strained in  its  implementation,  we  would  indeed  ask  for  legislation. 

Second,  the  long-standing  service  to  Omaha  and  Des  Moines  case, 
and  I  shall  be  very  brief  in  my  treatment  of  that.  That  case  has  been, 
in  various  conditions,  before  the  Civil  Aeronautics  Board  for  8'2  years. 
Recently  I  met  with  Congressman  McCollister.  I  told  him  that  the 
chronology  of  the  case  would  be  provided  to  him  and  I  see  from  my 
book  it  has  been,  but  that  I  could  onl}^  offer  him  m}^  own  observation 
which  was  that  I  thought  8/2  \^ears  was  too  damned  long  and  that  we 
would  get  a  decision  out  by  the  end  of  the  summer. 
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Third,  the  question  of  commuter  air  carriers.  I  should  make  one 
point  to  the  subcommittee.  In  my  Senate  confirmation  I  made  a 
public  disclosure  of  anything  to  do  with  aviation  that  my  former  law 
firm  had  client  relationships  with. 

I  made  the  commitment  that  I  would  not  participate  in  those 

I  do  want  to  say  for  the  record  that  among  the  matters  was  the 
Donnelly  Co.  which  is  a  client  of  my  former  law  firm  and  I  agreed  to 
stay  out  of  those  issues  along  with  a  few  others. 

I  do  want  to  make  that  a  matter  of  record  here  because  it  does 
involve  the  commuter  airline  question. 

As  a  general  proposition,  I  think  the  subcommittee  is  aware  that 
we  do  not  exercise  much  regulatory  reach  over  the  commuter  airline 
community.  They  function,  those  that  are  under  the  weight  and 
seating  standards,  function  essentially  as  free  operators  \vith  some 
reporting  requirements  and  of  course  they  are  obliged  to  meet  FAA 
safetv  regulations. 

It  "has  been  a  very  robust  industry  in  some  ways  and  also  it  has 
been  one  that  has  had  ups  and  do\\Tis  in  terms  of  service  coming  and 
going  and  companies — -some  rate  of  failure. 

Generally  speaking,  it  has  been  a  growing  industry  as  their  sta- 
tistics will  manifest. 

Finally,  in  your  letter  of  July  22,  Mr.  Chakman,  you  asked  the 
Board's  present  philosophy  on  the  CAB's  role  in  our  Nation's  air 
transportation  system. 

I  would  be  presumptuous  to  make  a  declaration  on  behalf  of  the 
whole  Board,  I  am  but  20  percent  of  the  vote.  I  think  the  decisions 
that  do  emanate  from  the  Board  will  manifest  its  philosophy  better 
than  I  could  try  to  articulate  it  here. 

We  are  well  aware  of  the  fact  that  people  are  questionmg  regulatory 
policy.  It  is  my  personal  judgment  that  a  continuing  role  of  the  agency 
ought  to  be  to  question  its  poUcies  as  it  goes  forward.  It  seems  to  me 
that  that  is  part  of  our  function. 

We  ought  to  be  thinking  out  loud  and  having  others  think  with  us 
as  to  what  the  best  regulatory  regime  for  the  future  should  be;  how 
we  can  meet  the  demands  of  the  seventies  and  later. 

That  spirit  and  that  willingness  to  look  at  ourselves  is  very  much  m 
evidence  at  the  Board  and,  frankly,  I  think  that  is  a  good  foundation 
for  sound  policv  formulation. 

I  have  no  other  statement  to  make.  If  Mr.  Minetti  wishes  to  say 
anything,  he  is  welcome  to.  We  represent  the  polar  ends  of  service. 
Member  Minetti  has  been  at  the  Board  for  some  17  years  and  I  have 
been  there  for  90  davs. 

Mr.  HuNGATE.  Mr.  Minetti,  we  would  be  glad  to  hear  any  comments 
vou  wish  to  make. 

Mr.  Minetti.  I  would  like  to  make  some  comments  on  deregulation 
and  experimentation.  I  have  always  proceeded  on  a  premise  that  my 
job  as  a  regulator  was  then  to  take  the  statute  as  Congress  wrote  it 
and  try  and  make  it  serve  the  public  interest  as  Congress  has  defined 
that  interest  and  as  I  have  been  able  to  discern  it  in  particular  cases. 
Congress  in  1938  concluded  that  the  development  of  the  then  infant 
air  transportation  industry  could  not  be  left  to  the  unregulated  whims 
of  a  free  market.  The  airlines  such  as  they  were  in  those  days  were 
dependent  on  those  small  mail  contracts. 
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Congress  in  1938  concluded  that  entry  into  and  exit  from  air  trans- 
portation had  to  be  hraited  to  a  system  of  certification  that  fares, 
rates,  agreements,  and  mergers  had  to  be  regulated  and  certain  exemp- 
tions from  the  antitrust  laws  had  to  be  allowed. 

Since  Congress  had  not  made  any  basic  changes  in  that  act,  I  have 
assumed  that  Congress  remains  of  the  same  view  as  to  the  necessity 
for  regulation.  Now,  however,  the  argument  is  made  that  the  airline 
industr}"  has  grown  up.  That  it  is  natural!}''  competitive  rather  than 
monopolistic. 

Regulation  increases  cost,  misallocates  resources,  and  hurts  the 
consumer.  Most  of  what  the  Board  does  by  regulation  should  instead 
be  turned  over  to  the  forces  of  the  free  market  policed  by  a  strict 
enforcement  of  the  antitrust  laws. 

I  think  the  debate  on  the  merits  of  regulation  and  deregulation  which 
has  been  joined  during  the  past  1  or  2  years  is  extremely  healthy  and 
should  continue.  Certainly  Congress  ought  to  reexamine  the  premise 
of  the  1938  act  in  tlie  light  of  present-day  conditions. 

With  all  the  help  it  can  get  from  the  airlines,  from  labor,  from 
consumer  groups,  from  the  academic  world  and  from  the  piil)lic  at 
large  it  should  do  this.  Perhaps  through  conducting  experiments 
in  deregulation,  possibly  along  the  lines  suggested  in  the  outside 
consultant  study  commissioned  by  Chairman  Robson  and  released 
on  Jul}'  9. 

Whether  this  Avould  be  the  best  type  of  experiment  to  conduct,  I 
don't  know.  The  Board's  special  staff  group  on  regulatory  reform 
has  subsequently  questioned  in  its  report  whether  this  type  of  experi- 
ment would  be  likely  to  produce  enlightening  and  useful  results. 

I  await  the  public  and  industr}^  comments  before  making  up  my 
mind.  I  would  certainly  hope  we  could  design  some  kind  of  experi- 
ment whose  results  Congress  would  find  useful  in  resolving  the  issues 
of  regulation  against  deregulation. 

On  the  ultimate  question  of  deregulation  I  have  an  open  mind. 
What  was  good  for  air  transportation  in  its  infancy  is  not  necessarily 
good  for  it  now  and  in  its  maturity,  when  I  look  at  the  unbelievable 
growth  of  the  industry  and  the  quality  of  the  service  we  have  in 
this  industry  and  I  can't  help  thinking  that  we  must  have  been  doing 
something  right  along  the  w^ay. 

Nevertheless  a  new  prescription  may  be  in  order.  As  you  know  the 
Board's  OAvnr  special  staff  on  regulator}^  reform  came  out  with  its 
report  last  Tuesday  in  which  it  concluded  that  most  of  what  the 
critics  of  regulation  sa}^  is  right  and  a  gradual  phasing  out  of  most 
present  forms  of  regulation  over  the  next  3  to  5  years  would  benefit 
the  public.  The  report  is  400  pages  long  and  I  have  not  read  it  all 
through  much  less  digested  it. 

I  don't  yet  feel  fully  ready  to  express  a  view  on  the  proposals 
of  the  Kennedy  subcommittee.  I  would  personally  like  to  suspend 
judgment  longer.  Meanwhile,  I  hope  the  debate  will  continue  in  a 
constructive  vein  and  the  Board's  contribution  to  it  may  be  objective. 
I  had  to  admire  the  gentleman  who  told  Congress  that  the  Executive 
Review  Board  had  no  work  to  do  and  should  be  abolished.  T  can't 
say  the  Board  has  no  work  to  do. 

But  if  Congress  concludes  that  the  free  market  would  do  it  all 
better,  that  is  all  right  with  me.  If  the  Board  goes  out  of  business  I 
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will  be  left  with  the  feeling  that  I  have  done  my  best  to  make  the 
existing  SA^stem  of  regulation  serve  the  public  interest  as  I  saw  it. 

As  long  as  Congress  keeps  the  present  system  and  as  long  as  I 
remain  on  the  Board,  that  is  what  I  intend  to  do.  I  have  some  thoughts 
on  m}'^  own  pliilosoph}^  that  I  thought  the  committee  would  want 
to  hear. 

I  have  been  a  member  of  the  CAB  since  1956.  My  philosophy 
during  that  period  has  been  to  try  to  administer  the  law  in  the  way 
that  would  best  serve  the  public  interest.  To  me  the  public  interest 
means  primarily  the  interest  of  the  traveling  and  shipping  public  and 
the  best  possible  service  at  the  lowest  possible  cost,  but  a  highly 
developed  transportation  system.  I  believe  that  the  public  interest 
requires  a  health}^  air  transportation  industry. 

It  does  not  necessarily  require  ever}^  airline  to  be  profitable  all  the 
time.  I  believe  that  a  healthy  industry  requires  a  spur  of  competition. 
The  normal  competitive  purchase  which  rewards  efficient,  innovative 
management  and  which  punishes  waste  and  lack  of  innovation,  I 
don't  subscribe  to  the  philosophy  that  what  is  good  for  General  Motors 
is  good  for  the  countr3^ 

What  is  good  for  the  country  will  in  the  long  run  be  good  for  airline  x 
but  if  it  is  not,  the  public  still  has  to  come  first. 

Wherever  feasible,  the  cure  for  bad  service  and  excessive  prices 
should  be  more  and  not  less  competition.  I  have  been  reluctant  to  let 
airlines  make  agreements  which  limit  competition.  Although  Congress 
has  empowered  the  Board  to  approve  such  agreements,  I  have  con- 
sidered the  polic}^  of  the  antitrust  laws  to  be  a  major  component  of  the 
public  interest  and  have  oppossed  the  approval  of  anticompetitive 
agreements  where  there  was  a  very  clear  showing  of  need,  a  showing  of 
approval  of  such  agreement  was  the  only  way  to  achieve  public  benefit 
or  protect  the  air  transportation  sj^stem  and  as  a  whole,  from  serious 
harm. 

My  philosophy  in  this  regard  has  been  expressed  numerous  times 
over  the  last  4  years  in  relation  to  the  capacity  reduction  agreements. 

Most  recently  in  my  joint  statement  with  Member  Lee  West  con- 
curring then  in  the  Board's  decision  last  Monday  to  terminate  its 
approval  of  these  agreements. 

In  the  area  of  mergers  and  acquisitions  of  one  airline  by  another, 
in  those  cases  where  an  airline  has  been  on  the  brink  of  failure  I  have 
tended  to  favor  a  merger  which  would  keep  public  service  operating 
and  which  would  protect  the  jobs  of  workers  on  the  failing  carriers. 

I  have  favored  whatever  corrective  measures  seemed  appropriate 
to  reduce  the  impact  of  such  mergers  on  competition.  On  the  other 
hand  I  have  tended  to  question  mergers  between  healthy  carriers 
where  they  would  tend  to  increase  concentration  in  the  industry  and 
particularly  where  they  would  eliminate  or  materially  reduce  com- 
petition on  significant  routes. 

As  I  said  earlier,  I  have  concluded  that  wherever  feasible  the  remedy 
for  bad  service  should  be  sought  in  increased  competition.  Attempts  to 
cajole  a  reluctant  carrier  to  improve  its  services  are  usually  unsuccess- 
ful in  terms  of  results  achieved  versus  industry  expended. 

Even  where  the  common  carrier  service  in  the  market  is  presently 
satisfactory  it  has  been  my  philosophy  shared  by  a  majority  of  the 
Board  during  most  of  its  history  that  where  a  market  is  large  enough 
to  sustain  competition,  the  traveling  public  ought  to  have  the  benefits 
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which  flow  from  such  competition.  Most  of  the  markets  which  liave 
come  up  for  consideration  have  been  ones  in  which  there  was  clearly 
room  for  one  or  two  more  carriers  in  the  market.  In  selecting  the  new 
carriers  I  have  tried  to  keep  foremost  in  my  consideration  the  interest 
of  the  traveling  public  in  the  best  possibleVervice  at  the  lowest  price, 
tempered  in  appropriate  cases  by  such  equitable  considerations  as 
the  applicant's  existing  state  in  the  market,  the  desirability  of  not 
subjecting  the  incumbent  carriers  to  competition  then  so  severe 
as  to  endanger  their  ability  to  serve  the  market,  and  the  need  to 
strengthen  the  position  of'  the  smaller  and  weaker  carriers  in  the 
industry,  . 

Long  before  I  came  to  the  Board,  the  Board  discovered  that  it  did 
not  have  the  facility  or  the  staff  to  hold  hearings  on  all  the  applica- 
tions for  new  airline  routes  that  were  filed  and  that  they  could  not  be 
heard  in  the  order  they  were  filed.  First,  the  Board  is  under  a  legal 
requirement  to  give  simultaneous  consideration  to  competing  applica- 
tions whatever  the  order  of  their  filing,  where  the  grant  of  one  applica- 
tion would  require  the  denial  of  the  other. 

Second,  not  all  applications  are  equally  promising  in  terms  of 
benefits  to  the  public  and  profitability  of  the  carrier  applicants.  Since 
the  Board  cannot  hear  all  applications,  it  has  seen  fit  in  the  public 
interest  to  give  priority  to  those  which  on  a  preliminary  screening 
appear  the  most  beneficial  to  the  public.  The  result  has  been  a  system 
in  which  route  applications  are  extremely  easy  to  file.  They  are  only 
2  or  3  pages  long,  and  most  of  that  is  boilerplate  but  are  not  set  for 
hearing  unless  and  until  the  carrier  applicant  or  an  interested  civic 
party  files  a  petition  or  a  motion  for  expedited  hearing. 

They  must  give  detailed  reasons  why  the  case  meets  the  Board's 
standards  for  citing  such  hearing.  Such  motions  are  typically  particular. 
They  contain  a  proposal  for  the  new  service  to  be  rendered  showing 
how  many  passengers  will  be  carried,  how  profitable  the  new  service 
will  be  and  what  effect  it  will  have  on  other  carriers  in  the  markets 
involved. 

The  Board  then  reviews  the  motion  together  with  any  answers  m 
support  or  opposition  which  may  be  filed  and  determines  what  priority 
application  should  be  given.  Where  the  position  is  granted  in  whole 
or  in  part,  the  board  issues  an  order  of  investigating  defining  the  scope 
of  the  proceedings  setting  forth  any  pretrial  issues  and  consolidating 
the  applications. 

Where  the  motion  for  expedited  hearing  is  denied,  the  applications 
go  back  then  on  an  inactive  docket  and  will  ordinarily  be  dismissed 
as  stale  at  the  end  of  3  years.  Such  dismissals  are  without  prejudice 
to  renewals  of  the  case. 

In  addition  to  that,  the  Board  in  the  late  1960's  instituted  special 
procedures  for  certain  cases  involving  the  removal  of  restrictions  on 
carriers  alread}^  serving  markets  on  a  limited  basis. 

These  cases  were  given  a  semiautomatic  priority  of  their  own  and 
were  heard  under  special  simphfied  and  expedited  proceedings.  This 
system  was  certainly  not  perfect,  but  it  served  the  Board  reasonably 
well  for  many  years  without  bringing  forth  any  very  large  volume  of 
complaints  from  applicants,  the  public  or  carriers. 

The  most  significant  service  needs  came  to  hearing  within  a  reason- 
able time.  I  think  it  is  fair  to  say  that  the  Board  enjoyed  a  good 
reputation  for  keeping  up  with  its  docket,  for  observing  a  reasonable 
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s^^stem  of  prioritj^,  and  for  processing  matters  A\dthin  a  reasonably 
expeditious  manner.  For  the  future,  I  would  like  to  see  the  board 
carrj^  on  an  active  route  program,  bringing  first  single  carrier  service 
and  first  competitive  service  to  markets  not  now  enjoying  these 
benefits. 

I  also  want  to  reactivate  the  special  expedited  procedures  for  re- 
moving obsolete  and  unnecessary  procedures  on  carriers  and  markets 
they  already  serve  and  to  develop  new  procedures  in  other  classes  of 
cases  where  feasible. 

I  believe  there  is  a  need  for  the  Board  to  streamline  its  procedures 
generally",  not  only  now  in  the  route  field  but  also  in  the  charter  rate 
and  merger  cases.  The  Board  has  sho^^^l  an  ability  to  innovate  in  the 
development  of  new  and  better  procedures,  and  I  believe  even  more 
can  be  done  in  the  future.  I  have  sections  on  charters  and  rates  and 
fares.  I  don't  know  whether  the  subcommittee  Avould  be  interested 
in  that. 

[Mr.  Minetti's  prepared  statement  follows:] 

Prepared  Statement  of  G.  Joseph  Minetti,  Member,  Civil  Aeronautics 

Board 

deregulation  and  experimentation 

I  have  alwa.ys  proceeded  on  the  premise  that  my  job  as  a  reguhitor  was  to  take 
the  statute  as  Congress  wrote  it  and  try  to  make  it  serve  the  pnl)hc  interest,  as 
Congress  has  defined  that  interest  and  as  I  have  been  able  to  discern  it  in  particular 
cases. 

Congress  in  1938  concluded  that  the  development  of  the  then  infant  air  trans- 
portation industry  could  not  safely  be  left  to  the  unregulated  forces  of  the  free 
market,  or  to  the  more  or  less  capricious  processes  of  awarding  mail  contracts 
which  had  prevailed  up  to  that  time.  (The  airlines,  such  as  they  were  in  those 
daj^s,  were  completely  dependent  on  these  mail  contracts,  which  subsidized  their 
early  efforts  to  develop  the  air  passenger  business.) 

Congress  in  1938  concluded  that  entry  into,  and  exit  from,  air  transportation 
had  to  be  limited  by  a  system  of  certification;  that  fares,  rates,  agreements,  and 
mergers  had  to  be  regulated;  and  that  certain  exemptions  from  the  antitrust 
laws  had  to  be  allowed.  Since  Congress  has  never  undertaken  to  make  any  basic 
change  in  the  key  provisions  of  the  1938  Act,  I  have  assumed  that  Congress 
remained  of  the  same  view  as  to  the  necessity  for  regulation. 

Now,  however,  the  argument  is  made  that  the  airline  industrj-  is  grown  up; 
that  it  is  naturally  competitive  rather  than  monopolistic;  that  in  these  circum- 
stances regulation  increases  costs,  misallocates  resources,  discourages  innovation 
and  experimentation,  and  hurts  the  consumer;  and  that  most  of  what  the  Board 
does  by  regulation  should  instead  be  turned  over  to  the  forces  of  the  free  mai'ket, 
policed  by  a  strict  enforcement  of  the  antitrust  laws. 

I  think  the  debate  on  the  merits  of  regulation  and  deregulation  which  has 
been  joined  during  the  past  year  or  two  is  extremely  healthy,  and  should  con- 
tinue. Certainly  Congress  ought  to  reexamine  the  premises  of  the  1938  Act  in 
the  light  of  present-daj^  conditions,  with  all  the  helji  it  can  get  from  the  airlines, 
from  laljor,  from  consumer  groups,  from  civic  interests,  from  the  academic  world, 
and  from  the  public  at  large.  I  hope  the  Board  can  contribute  to  this  reexamina- 
tion out  of  its  accumulated  experience  and  expertise,  and  also  perhaps  through 
conducting  experiments  in  deregulation,  possibly  along  the  lines  suggested  in 
the  outside  consultant's  study  commissioned  bj''  Chairman  Robst)n  and  released 
on  July  9. 

Whether  this  would  be  the  best  and  most  valid  tjq^e  of  experiment  to  conduct, 
I  don't  yet  know.  The  Board's  special  staff  group  on  regulatory  reform  has 
subsequently  questioned  in  its  report  whether  this  particular  type  of  experiment 
would  be  likely  to  produce  enlightening  and  useful  results.  I  intend  to  await  the 
public  and  industry  comments  the  Board  has  solicited  before  making  up  my 
mind.  As  to  the  general  idea  of  experimentation,  however,  my  feeling  is  entirely 
favorable.  I  would  certainh'  hope  we  could  design  some  kind  of  experiment  whose 
results  Congress  would  find  useful  in  resolving  the  issues  of  regulation  vs. 
deregulation. 
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On  the  ultimate  question  of  deregulation,  I  personally  have  an  open  mind.  I 
would  agree  that  what  was  good  for  air  transportation  in  its  infancy  in  1938 
isn't  necessarily  good  for  it  now  in  its  maturity — though  when  I  look  at  the  un- 
believable growth  of  the  industry,  and  the  quality  of  service  we  have  in  this 
country,  I  can't  help  thinking  that  we  must  have  been  doing  something  right 
along  the  way. 

Nevertheless,  a  new  prescription  may  be  in  order.  As  you  know,  the  Board's 
own  special  staff  group  on  regulator}'  reform  came  out  with  its  report  last  Tuesday, 
in  which  it  concluded  that  most  of  what  the  critics  of  regulation  say  is  right,  and 
that  a  gradual  phasing  out  of  most  present  forms  of  regulation  over  the  next  3  to  n 
years  would  benefit  the  public.  The  report  is  400  pages  long,  and  I  haven't  yet 
had  the  opportunity  to  read  it  all  the  way  through,  much  less  digest  it.  Similarly, 
I  don't  yet  feel  fully  ready  to  express  a  view  on  the  criticisms  and  proposals  of 
the  Kennedy  Subcommittee:  and  of  course  I  have  not  seen  the  Administration's 
legislative  proposals  which  are  supposed  to  be  forthcoming. 

So  I  would  personally  like  to  suspend  judgment  a  while  longer.  Meanwhile,  I 
hope  that  the  debate  will  continue  in  a  constructive  vein,  and  that  the  Board's 
contribution  to  it  will  be  as  objective  as  humanly  possible.  I  had  to  admire  the 
gentleman  who  recentlj^  told  Congress  that  the  federal  review  board  of  which 
he  was  executive  director  had  no  work  to  do  and  should  be  abolished.  I  certainly 
can't  say  the  Board  has  no  work  to  do — in  fact,  it's  an  enormous  struggle  to  get 
through  all  the  matters  people  bring  before  us — but  if  Congress  concludes  that 
the  free  market  would  do  it  all  better,  that  is  personally  all  right  with  me.  If  the 
Board  goes  out  of  business,  I  will  be  left  with  a  feeling  that  I  have  done  my  level 
best  to  make  the  existing  system  of  regulation  serve  the  public  interest,  as  I  saw 
it.  Meanwhile,  as  long  as  Congress  keeps  the  present  system,  and  as  long  as  I 
remain  on  the  Board,  that  is  what  I  intend  to  go  on  doing. 

MY    PHILOSOPHY    AS    TO    THE    CAB's    ROLE    IN    THE    NATION'S    AIR    TRANSPORTATION 

SYSTEM 

I  have  been  a  member  of  the  CAB  since  1956,  and  my  philosophy  during  that 
jjeriod  has  been  to  try  to  administer  the  law  in  the  way  that  would  best  serve  the 
public  interest.  To  me  the  public  interest  means  primarily  the  interest  of  the' 
traveUng  and  shipping  public  in  the  best  possible  service  at  the  lowest  possible 
cost,  plus  the  contribution  an  efficient  and  highly  developed  air  transportation 
system  can  make  to  the  national  economy,  to  the  national  defense,  and  to  the 
postal  service. 

I  believe  that  the  public  interest  requires  a  healthy  air  transportation  industry, 
but  that  it  doesn't  necessarily  require  every  airline  to  be  profitable  all  of  the  time. 
I  believe  that  a  healthy  industry  requires  the  spur  of  competition,  the  normal 
competitive  pressures  which  reward  efficient  and  innovative  management  and 
which  punish  waste  and  lack  of  imagination.  I  don't  subscribe  to  the  philosophy 
that  "What  is  good  for  General  Motors  is  good  for  the  country."  I  think  it  is  much 
more  hkely  that  what  is  good  for  the  country,  what  is  in  the  public  interest,  will 
also  in  the  long  run  be  good  for  Airline  X  and  for  all  of  the  airlines.  But  if  it  isn't, 
the  public  interest  still  has  to  come  first. 

COMPETITION   AND   ANTITRUST  POLICY 

While  on  the  Board  I  have  operated  on  the  premise  that  wherever  feasible  the 
cure  for  bad  service  and  excessive  prices  should  be  sought  in  more,  not  less, 
competition. 

I  have  also  been  reluctant  to  let  airlines  get  together  in  agreements  which  limit 
competition.  Although  Congress  has  empowered  the  Board  to  approve  such 
agreements,  and  thereby  immunize  them  from  the  antitrust  laws,  where  it  finds 
them  consistent  with  the  public  interest,  I  have  considered  the  policy  of  the  anti- 
trust laws  to  be  a  very  major  component  of  the  public  interest,  and  accordingly 
have  opposed  the  approval  of  anticompetitive  agreements  except  where  there  was 
a  very  clear  showing  of  necessity,  a  showing  that  approval  of  such  an  agreement 
was  the  only  feasible  way  to  achieve  important  pul^lic  benefits  or  protect  the  air 
transportation  system  as  a  whole  from  serious  harm. 

My  philosophy  in  this  regard  has  been  expressed  in  numerous  dissents  over  the 
last  four  years  from  Board  orders  extending  approval  of  the  so-called  "capacity 
reduction  agreements"  by  which  a  few  of  the  big  carriers  have  gotten  together 
to  limit  schedules  in  certain  competitive  markets,  and  most  recently  in  my  joint 
statement  with  Member  Lee  R.  West  concurring  in  the  Board's  decision  last 
Monday  to  terminate  its  a]iproval  of  these  agreements  (Order  75-7-98). 
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In  the  area  of  mergers  and  acquisitions  of  one  airline  by  another,  in  those  cases 
where  an  airUne  has  been  on  the  brink  of  failure,  I  have  tended  to  favor  a  merger  or 
acquisition  which  would  keep  essential  public  services  operating,  and  would  as  far 
as  possible  protect  the  jobs  of  workers  on  the  failing  cari-ier,  the  interests  of  its 
creditors,  and  those  of  its  stockholders,  in  that  order  of  priority.  I  have  favored 
whatever  corrective  measures  seemed  appropriate  to  reduce  the  impact  of  such 
mergers  on  competiti(.)n.  On  the  other  hand,  I  have  tended  to  question  mergers 
between  healthy  carriers,  where  such  mergers  would  tend  to  increase  concentra- 
tion in  the  industr.v,  and  particularly  where  thej'  would  eliminate  or  materially 
reduce  competition  on  significant  routes. 


As  I  paid  earlier,  I  have  concluded  that  wherever  feasible,  the  remedy  for  bad 
service  should  be  sought  in  increased  competition.  Attempts  to  order  or  cajole  a 
reluctant  carrier  to  improve  its  service  are  usually  unsuccessful,  in  terms  of  results 
achieved  versus  energ}^  expended.  Better  service  to  the  public  usually  results  from 
getting  a  willing  carrier  into  the  market  in  question.  Even  where  the  incumbent 
carrier's  service  in  a  market  is  presently  satisfactory,  it  has  been  my  philosophy- 
shared  by  a  majority  of  the  Board  during  most  of  its  history — that  where  a  market 
is  large  enough  to  sustain  competition  on  an  economic  basis,  the  traveling  public 
ought  to  have  the  benefits  which  flow  from  such  competition. 

Most  of  the  markets  which  have  come  up  for  consideration  since  I  have  been 
on  the  Board  have  been  ones  in  which  there  was  clearly  room  for  only  one  (or  at 
most  two)  more  carriers  in  the  market.  In  selecting  the  new  carrier  or  carriers  to 
be  put  into  such  a  market,  I  have  tried  to  keep  foremost  in  my  consideration  the 
interest  of  the  traveling  public  in  the  best  possible  service  at  the  lowest  price, 
tempered  in  appropriate  cases  by  such  equitable  considerations  as  the  applicant's 
existing  stake  in  the  market,  the  desirability  of  not  subjecting  the  incumbent 
carrier  or  carriers  to  competition  so  severe  as  to  endanger  their  ability  to  serve 
the  market,  and  the  need  to  strengthen  the  overall  position  of  the  smaller  and 
weaker  carriers  in  the  industry. 

SETTING    NEW    ROUTE    CASES    FOR    HEARING 

Very  early  in  its  history,  long  before  I  came  to  the  Board,  the  Board  discovered 
both  that  it  didn't  have  the  facilities  or  staff  to  hold  hearings  on  all  the  applications 
for  new  airUne  routes  which  were  filed,  and  that  such  applications  couldn't  simply 
be  heard  in  the  order  in  which  they  were  filed.  The  latter  is  for  two  reasons: 
First,  the  Board  is  under  a  legal  requirement  to  give  simultaneous  corLsideration 
to  competing  applications,  whatever  the  order  of  their  filing,  where  the  grant  of  one 
application  would  as  a  matter  of  economic  fact  require  the  denial  of  the  others. 
(This  is  the  so-called  "Ashbacker"  rule.)  Second,  not  all  applications  are  equally 
promising  in  terms  of  benefits  to  the  public  and  profitability  to  the  carrier  appli- 
cants (including  reduction  of  federal  subsidy  to  subsidized  carriers),  and  since  the 
Board  cannot  hear  all  applications,  it  has  seemed  better  in  the  public  interest 
to  give  priority  to  those  which  on  a  preliminary  screening  appear  to  be  the  most 
beneficial  to  the  public. 

The  result  has  been  a  S5'stem  in  which  route  applications  are  extremely  easy 
to  file — they  customarily  are  only  two  or  three  pages  long,  and  most  of  that  is 
boiler-plate— but  are  not  set  for  hearing  unless  and  until  the  carrier  applicant  or 
an  interested  civic  party  files  a  "motion  for  expedited  hearing"  giving  detailed 
reasons  why  the  application  meets  the  Board's  standards  for  setting  cases  for 
])riority  hearing.  (These  standards  are  set  forth  in  the  Board's  published  state- 
ments of  pohcy.)  Such  motions  are  typically  quite  lengthy,  and  where  filed  by  the 
applicant  carrier  they  usuall}^  contain  a  specific  proposal  for  the  new  service  to 
))e  rendered,  with  forecasts  showing  how  many  passengers  will  be  convenienced, 
how  profitable  the  new  service  will  be,  and  what  competitive  effects  it  will  have  on 
other  carriers  in  the  market  or  markets  involved. 

The  Board  then  reviews  the  motion,  together  with  any  answers  in  support  or 
opposition  which  may  be  filed,  and  determines  what  priority  the  application  should 
be  given.  Where  the  motion  is  granted  in  whole  or  in  part,  the  Board  typically 
issues  an  order  of  investigation  defining  the  scope  of  the  proceeding,  setting  forth 
any  pretrial  restrictions  needed  to  limit  the  scope  of  the  issues  and  keep  the  case 
manageable,  and  consolidating  competing  applications. 
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Where  the  motion  for  expedited  hearing  is  denied,  or  where  no  such  motion  is 
made,  the  appUcation  goes  Ixiciv  on  the  inactive  docket,  and  under  the  Board's 
rules  will  ordinarily  be  dismissed  as  stale  at  the  (>nd  of  three  j-ears.  Such  dismissals 
are  without  prejudice  to  the  renewal  of  the  application  at  any  subsequent  time. 

In  addition  to  the  foregoing,  the  Board  in  the  late  19f)0's  instituted  special 
procedures  for  certain  cases  involving  the  removal  of  restrictions  on  carriers 
alreadv  serving  markets  on  a  limited  basis.  These  cases  were  given  a  semi-auto- 
matic'priority  of  their  own,  and  were  heard  under  specially  simplified  and  ex- 
pedited procedures. 

This  system  was  certainly  not  perfect,  but  it  served  the  Board  reasonably  well 
for  manv  years,  without  iM-inging  forth  any  very  large  volume  of  complaints  from 
applicants',  civic  interests,  or  the  general  public.  In  general  the  air  transportation 
network  was  expanded  about  as  rapidly  as  was  economically  feasible,  and  the  most 
significant  and  pressing  service  needs  gained  a  hearing  within  a  reasonable  time 
after  being  brought  to  the  Board's  attention.  I  think  it  is  fair  to  say  that  the  Board 
enjoj'-ed  a  good  reputation  for  keeping  up  with  its  docket,  for  observing  a  reason- 
able'system  of  priorities,  and  for  processing  matters  brought  before  it  in  a  rea- 
sonabiv  expeditious  manner. 

For  the  future,  I  would  like  to  see  the  Board  carry  on  an  active  route  program, 
bringing  first  single-carrier  service,  first  single-plane  service,  and  first  competitive 
service  to  markets  not  now  enjoying  these  benefits,  wherever  such  service  can 
be  shown  to  be  economically  feasible.  I  also  want  to  reactivate  the  special  expedited 
procedures  for  removing  obsolete  and  unnecessarj-  restrictions  on  carriers  in  mar- 
kets they  already  serve,  and  to  develop  new  such  procedures  in  other  classes  of 
cases  wherever  feasible. 

I  believe  there  is  a  need  for  the  Board  to  streamline  its  procedures  generally, 
not  only  in  the  route  field,  but  also  in  charter,  rate,  and  merger  cases.  The  Board 
in  the  past  has  shown  an  ability  to  innovate  in  the  development  of  new  and  better 
procedures,  and  I  believe  even  more  can  be  done  in  the  future. 

Mr.  HuxGATE.  I  wonder  if  we  might  proceed  to  some  questions 
at  this  point. 

Mr.  McCoLLiSTER.  I  want  to  talk  about  the  CAB's  special  staff 
study  that  we  received  last  week.  I  spent  the  weekend  reading  it  en 
route  from  Washington  to  Omaha  and  back  on  the  United  monopoly 
service  to  Omaha.  Can  you,  Mr.  Chairman,  or  you,  Mr.  Minetti,  tell 
me  what  was  the  relationship  between  the  special  staff  and  the  CAB? 

Was  it  as  much  hands  off  as  the  statement  in  the  record  indicates? 

Mr.  RoBSON.  Yes,  sir. 

Mr.  Minetti.  I  agree. 

Mr.  McCoLLiSTER.  There  are  a  couple  of  recommendations  in  it 
which  affect  my  district  and  my  State.  It  would  seem  that  if  the  free 
entry  and  exit  had  been  approved  as  the  special  staff  study  recom- 
mends, it  would  appear  that  Omaha  would  have  had  its  service  a  long 
time  ago. 

At  first  blush  it  also  appears  that  some  of  the  smaller  out-of-State 
communities  may  have  lost  some  of  the  services  that  they  feel  rather 
strongly  about.  I  am  not  sure  that  is  right.  Mr.  Chairman,  have  you 
had  a  chance  to  read  the  report? 

Mr.  RoBSOX.  I  spent  my  weekend  as  you  did,  although  on  the 
ground.  One  of  the  major  questions,  Mr.  McCollister,  is  the  one  jou 
suggest  and  that  is  the  other  side  of  free  entry  is  free  exit.  The  impact 
of  free  exit  and  w^hether  there  will  be  service  of  one  kind  or  another 
at  points  that  might  be  uneconomic  to  serve  or  where  carriers  would 
want  to  leave  is  a  question. 

I  think  in  the  special  staff  study  their  views  are  that  overtime  serv- 
ices that  were  abandoned  would  come  back  in  one  form  or  another. 
At  points  where  it  simph'  woidd  not  come  back,  the  Government 
has  the  option  of  subsidization. 
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^Ir.  McCoLLiSTER.  The  argument  is  made  that  the  regulatory 
environment  has  stimulated,  particularly  with  the  nontrunk  an  over- 
capacity which  makes  it  very  difficult  for  the  smaller  lines  to  make  a 
profit  in  service  to  these  cities.  The  same  amount  of  service,  indeed 
perhaps  even  better  service,  better  in  terms  of  more  frequent  depar- 
tures and  arrival  with  smaller  airplanes,  might  have  resulted  had 
this  nonregulatory  system  been  in  effect. 

Mr.  RoBSON.  I  don't  think  there  is  any  disagreement  that  at  points 
that  are  small  and  have  a  low  traffic  density  utilization  of  large  equip- 
ment simply  makes  it  more  uneconomical. 

The  Board  has  faced  in  a  number  of  cases  the  situation  where  local 
service  carriers  have  wanted  to  delete  their  service.  The  commuter 
air  carriers  essentially  operate  freely  wherever  they  want  to  and 
subject,  in  a  number  of  cases,  to  State  regulatory  control. 

But  I  don't  think  there  is  much  question  that  the  economics  of 
service  at  small  points  dictate  the  utilization  of  more  efficient  equip- 
ment in  the  context  of  the  size  of  the  place  served. 

Mr.  McCoLLiSTER.  I  worry  about  free  exit  and  impact  on  a  number 
of  smaller  Nebraska  communities  who  are  now  served,  sort  of.  I  had 
the  very  definite  impression  that  those  communities  would  be  better 
served  under  a  nonregulated  environment  than  under  the  regulated 
envu-onment,  that  although  there  might  be  a  period  of  time  while 
the  market  adjusted  to  the  new  circumstances,  that  service  to  these 
communities  with  smaller  aircraft  but  at  least  as  frequently  and 
perhaps  even  more  frequently,  timing  to  match  up  with  the  departure 
from  other  hub  airlines  and  their  schedules,  that  these  communities 
might  come  out  better  in  a  nonregulated  environment  than  they  do 
presently. 

Mr.  RoBSON.  Well,  they  might.  Second,  of  course,  the  commuter 
lines  are  now  free 

Mr.  McCoLLiSTER.  I  am  not  talking  about  commuter.  I  am  talking 
about  regular  scheduled  airlines  but  not  trunk,  the  subsidized  carrier. 
I  am  interested  in  the  argument  that  that  kind  of  subsidy  would  work 
with  about  half  the  cost  as  it  does  now. 

Mr.  RoBSON.  I  think  the  special  staff  study  suggested  an  approach 
under  which  there  would  be  essentially  bidding  for  services  to  smaller 
communities,  subsidy  bidding,  if  you  will. 

They  would  permit  all  of  the  so  called  local  service  airlines  which 
are  your  present  subsidized  airlines  to  pull  out  of  those  points  and 
delete  those  from  their  certificates. 

Mr.  McCoLLiSTER.  Mr.  Minetti  indicated  that  he  has  not  formu- 
lated a  position.  What  is  the  procedure?  What  are  you  going  to  do 
with  it? 

Mr.  RoBSON.  At  the  time  we  announced  and  made  the  Federal 
Register  Notice  on  the  deregulatory  experiment,  one  of  the  things 
that  seemed  important  was  to  have  a  vehicle  to  deal  with  the  staflP 
stud}',  which  we  knew  was  coming  soon,  and  the  report  of  the  Senate 
Subcommittee  on  Administrative  Practices  and  Procedures,  and  a 
host  of  literature  dealing  with  the  deregulation  problem  and  regula- 
tory policy. 

What  we  did  was  to  utilize  that  device  as  a  means  of  addressing 
these  various  reports  and  have  incorporated  as  the  initial  comment 
in  that  proceeding,  the  special  staff  study,  the  blue  book  you  have  in 
your  hand  even  though  at  that  point  it  had  not  been  issued. 
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We  have  now  a  device  for  addressing  all  these. 

Mr.  McCoLLiSTER.  May  I  suggest  that  service  to  Omaha  and  Des 
Moines  might  be  a  great  place  to  start  testing  the  nonregulated 
environment  or  the  more  competitive  market  that  the  Board  is 
interested  in. 

Mr.  HuNGATE.  The  time  for  the  gentleman  has  expired.  We  have 
a  quorum  call  beginning.  We  will  proceed  until  the  second  set  of 
bells  rings. 

Mr.  Baldus? 

Mr.  Baldus.  No  questions. 

Mr.  HuNGATE.  Mr.  Fithian? 

Mr.  Fithian.  Mr.  Chairman,  I  want  to  got  into  a  very  serious 
matter.  Because  of  the  seriousness  of  it,  I  would  like  to  read  a  pre- 
pared two  pages  of  the  chairman. 

Mr.  Hungate.  We  will  go  ahead  as  far  as  we  can. 

Mr.  FiTHiAX.  Mr.  Robson,  I  realize  that  you  are  now  just  joining 
this  and  I  apologize  in  advance  for  tossing  you  into  this  particular 
controvers3^  As  I  have  looked  over  the  regulations  which  direct  the 
activities  of  the  Board,  I  have  been  increasingly  concerned  that  the 
good  faith  and  the  public  opinion  of  the  Board  might  be  coming 
into  jepoardy. 

Since  your  appointment  as  the  Civil  Aeronautics  Board  Chairman 
in  April,  you  have  fielded  a  broad  investigation  into  the  regulatory 
reform  into  that  agency  and  suggested  an  expansive  and  innovative 
experiment  in  deregulation. 

I  commend  you  for  that.  Recently  the  conduct  of  certain  members 
of  the  Board  has  been  the  subject  of  some  public  debate.  In  the  time 
allotted  to  me,  I  would  like  to  review  this  information  for  you  and 
the  members  of  the  subcommittee. 

I  have  the  evidentiary  support  for  what  I  am  going  to  say.  During 
the  spring  of  1974,  then  CAB  Chairman  Robert  Timm  took  a  Bermuda 
vacation  which  was  paid  for  by  Boeing  and  United  Aircraft  Cos. 
Both  Boeing  and  United  Aircraft  have  extensive  financial  relation- 
ships mth  airhnes  which  are  directly  regulated  by  the  CAB. 

In  addition,  both  companies  were  at  that  time  parties  to  proceedings 
pending  before  the  Board.  Vacationing  with  Mr.  Timm,  also  at 
Boeing's  and  United  Aircraft's  expense,  were  chief  executives  of  four 
major  air  carriers  under  CAB  jurisdiction:  Pan  American,  Trans- 
world  Airlines,  Braniff  and  Western  Airlines. 

The  public  learned  of  this  through  various  newspaper  reports  in 
July  1974.  Since  that  time  Mr.  Timm  has  denied  any  impropriety  on 
his  part  in  this  affair. 

In  talking  with  people  close  to  the  aviation  industry  I  find  that  the 
credibility  of  these  statements  is  subject  to  some  question. 

It  has  also  come  to  my  attention  that  the  wife  of  CAB  member 
Richard  J.  O'Melia  owtis  16,228  shares  of  stock  worth  $750,000,  in  a 
company  called  General  Tire  and  Rubber,  which  in  turn  owns  the 
fii'm  of  RKO  General. 

A  December  1964  decision  of  the  CAB  granted  RKO  the  authority 
to  control  Frontier  Airlines.  In  December,  1974,  after  Mr.  O'MeUa's 
nomination  to  the  board  this  stock  was  put  into  a  bhnd  trust  headed 
by  Roderick  O'Neil,  Mrs.  O'Meha's  brother.  In  short,  Mr.  O'Melia's 
wife  owns  three-quarters  of  a  million  dollars  worth  of  stock  in  a 
family  company  which  owns  one  of  the  nirlines  under  CAB  jurisdiction. 
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I  am  aware  that  there  are  several  Federal  regiilatioas  which  pro- 
hibit Federal  employees  from  participating-  in  matters  in  which  they 
have  any  pecuniary  interest,  direct  or  indirect.  In  fact,  section 
370.735-55  of  title  14  of  the  Federal  Code  prohibits  any  conduct 
which  may  create  the  appearance  of  impropriety,  adversely  affecting 
the  confidence  of  the  public  in  the  Board's  integrity,  or  be  otherwise 
prejudicial  to  the  Government. 

It  seems  to  me,  Mr.  Robson,  that  the  conduct  of  Mr.  Timm  and 
Mr.  O'Melia  has  at  the  least  created  the  appearance  of  impropriety. 
I  strongly  believe  that  this  subcommittee,  as  part  of  its  oversight 
function,  needs  to  know  whether  that  appearance  contains  the  substance 
of  improper  behavior. 

I  request  that  you,  as  chairman  of  tlie  CAB,  immediatel.y  suspend 
without  dehiy  both  Mr.  Timm  and  Mr.  O'Meha  from  participating 
in  any  decisiomnaking  within  your  agency  until  the  serious  questions 
as  raised  by  this  information  as  to  their  fitness  as  Board  members 
are  answered  to  the  full  satisfaction  of  this  subcommittee. 

I  further  request  that  they  not  be  allowed  to  vote  on  the  question 
of  their  own  suspension.  In  addition,  I  ask  that  you  give  this  matter 
a  complete  investigation  and  deliver  your  findings  to  this  subcom- 
mittee on  September  1,  1975. 

If  that  seems  importune  in  terms  of  timing,  a  more  suitable  date 
could  be  selected.  I  suggest  that  it  be  done  with  dispatch. 

I  trust  your  desu'e  for  regulatory  reforms  is  as  sincere  a  one  as  the 
similar  desire  of  this  subcommittee.  The  efi'ectiveness  of  your  agency, 
and  its  reputation  as  a  viable  institution,  cannot  be  allowed  to  dete- 
riorate because  of  the  wrongdoings  of  some  of  its  members.  The 
business  of  Government  is  too  entirely  important,  and  the  need  for 
workable  regulation  is  too  serious,  for  us  to  overlook  this  matter. 

Mr.  HuNGATE.  The  second  bells  have  rung.  We  will  return  as  soon 
as  we  answer  the  quorum.  We  will  resume  at  10:30. 

[Voting  recess.] 

Mr.  HuNGATE.  The  subcommittee  will  be  in  order  and  we  will 
resume  our  sitting.  Mr.  Fithian  made  a  statement  as  we  recessed. 
Would  either  of  you  gentlemen  like  to  respond? 

Mr.  RoBSON.  I  suppose  neither  of  us  would  but  we  shall.  Mr.  Chair- 
man, and  Mr.  Fithian,  the  matters  which  you  have  raised  are  ones 
that  have  been  raised  before.  They  are  serious.  They  involve  the 
individual  rights  of  members  of  the  Board  who  are  not  here  and  if 
I  may,  I  should  like  to  respond  in  waiting  to  your  inquiry  and  ob- 
viously it  involves  legal  questions  as  well  as  the  rights  of  those  who 
are  not  here. 

With  your  permission  I  should  like  to  do  that,  if  I  may. 

Mr.  HuNGATE.  Yes.  At  an  appropriate  time,  the  subcommittee 
could  make  a  determination  as  to  whether  it  would  wish  to  call  the 
other  members. 

Mr.  Fithian.  I  see  nothing  wrong  with  that  course  of  action  al- 
though as  a  student  of  history  and  some  observer  of  the  way  things 
have  gone  in  this  country  in  the  last  30  years,  I  would  just  share  a 
bit  of  my  philosophy  with  you  I  had  the  feeling  that  over  25  or  30 
years,  there  has  been  a  rather  constant  erosion  of  the  legislative 
responsibility  of  this  Congress. 

I  am  a  professional  historian  and  I  am  not  a  long  time  observer  of 
the  House.  I  am  junior  to  everybody  here.  But  I  do  have  a  fixed 
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philosophy  based  on  the  study  of  Government  that  we  have  gone  in 
the  direction  of  overregulation,  we  have  gone  in  the  direction  of 
insensitivity,  we  have  gone  in  the  direction  of  lack  of  responsive 
Government  about  as  far  as  the  American  people  care  to  go. 

So  I  would  ask  in  a  rather  urgent  plea,  I  don't  intend  to  drop  the 
matter.  I  would  ask  in  a  rather  urgent  plea  that  we  not  use  the  typical 
bureaucratic  handling  of  this  which  would  be  to  say  that  as  long  as 
it  is  in  the  courts  we  can  do  nothing. 

As  long  as  we  don't  have  specific  jurisdiction  we  can  do  nothing.  I 
am  not  entirely  clear  who  your  supervisor  is.  I  tliink  you  are  pretty 
much  of  an  independent  agency. 

Mr.  RoBsoN.  I  have  never  had  any  ciuestion  on  that,  ]\Ir.  Fithian. 
I  always  thought  it  was  Congress. 

Mr.  HuNGATE.  Mr.  Minetti. 

Mr.  Minetti.  I  was  going  to  saA^  that  we  are  an  arm  of  Congress. 

Mr.  Fithian.  There  is  no  higher  board  to  which  the  American  citi- 
zens or  we,  their  representatives,  can  appeal  except  to  your  own  good 
judgment,  so  I  would  plead  with  you  that  since  I  am  not  about  to  vote 
in  favor  oif  doing  away  with  the  Civil  Aeronautics  Board,  but  I  would 
like  to  cast  a  strong  voice  on  behalf  of  the  American  people  who  have 
zero  input  on  the  way  regulatory  agencies  affect  their  lives. 

Whether  or  not  it  is  a  commuter  airline  to  Omaha  or  whether  or 
not  Board  policy  would  cause  the  public  to  doubt  Government,  unless 
we  rebuild  the  confidence  of  the  American  people  in  Government, 
we  are  not  going  to  build  the  confidence  in  the  economic  side. 

Let's  not  lose  sight  of  the  responsibilities.  I  know  that  you  Avill  be 
besieged  Avdth  thousands  of  cases  and  all  the  rest  of  it.  But  there  are 
things  that  are  higher  than  individual  decisions  on  ratemaking  and 
the  credibility  of  the  whole  Board  and  its  effectiveness  are  those  higher 
dimensions  of  the  job.  I  see  this  going  on  in  one  agency  after  another. 

Since  we  have  some  documentaiy  research,  I  Anil  prepare  this,  if 
the  chairman  likes  and  in  two  or  three  pages  give  it  to  the  subcom- 
mittee. 

Mr.  Hungate.  Would  you  Axish  to  file  that  as  part  of  the  record  on 
or  before  August  1st? 

jSlr.  Fithian.  We  will  have  it  to  you  before  Friday. 

Mr.  Hungate.  Without  objection  it  will  be  made  part  of  the  record 
at  this  point. 

[Hon.  Flo3'd  Fithian's  material  referred  to  above  follows:] 

August  1,  1975. 

Mr.  Chairman;  In  my  remarks  before  the  Subcommittee  on  July  29,  1975, 
I  brought  to  the  attention  of  Mr.  John  E.  Robson,  chairman  of  the  Civil  Aero- 
nautics Board,  certain  information  concerning  two  Board  memliers,  Robert  D. 
Timm  and  Richard  J.  O'Melia.  At  that  time,  I  offered  to  provide  the  Committee 
a  detailed  presentation  of  that  information  for  the  record,  including  citations  of 
relevant  statutes  on  standards  of  conduct  for  federal  employees. 

I  hereby  submit  that  ]Dresentation. 

The  CAB  has  adopted  certain  regulations  that  establish  standards  of  conduct 
for  agency  employees.  Title  14  of  the  Code  of  Federal  Regulations,  Sec»^ion 
370.735-13  states: 

"The  maintenance  of  unusually  high  standards  of  honesty,  integritj^,  impartial- 
ity, and  conduct  by  Government  employees  is  essential  to  assure  the  ])roper  per- 
formance of  the  Government  business  and  the  maintenance  of  confidence  by 
citizens  in  their  Government.  In  a  regulatory  agency  such  as  the  Civil  Aeronau- 
tics Board,  whose  actions  affect  the  safety  and  financial  interest  of  a  large  number 
of  i^ersons  *  *  *  ,  it  is  particularly  important  that  everj^  emploj-ee  be  completely 


214 

impartial,  honest  and  above  suspicion  of  improper  conduct.   Accordingly,   the 
Board  requires  that  its  emploj^ees  adhere  strictlj^  to  the  highest  standard  of 
ethical  conduct  in  all  their  social,  business,  political  and  other  off-the-job  activi- 
ties, relationships  and  interests  as  well  as  in  their  official  actions. 
"Further,  14  C.F.R.  Sec.  370.735-55  states: 

"An  employee  shall  not  participate  in  *  *  *  other  conduct  prejudicial  to  the 
Government.  An  emplovee  shall  avoid  any  action,  whether  or  not  specifically 
prohibited  by  this  Part  which  might  result  in,  or  create  the  appearance  of : 
"(a)  Using  public  office  for  private  gain; 
"(b)  Giving  preferential  treatment  to  any  person; 

******* 
"(d)  Losing  complete  independence  or  impartiality; 

******* 
"(f)   Affecting  adversely  the  confidence  of  the  public  in  the  integrity  of  the 
Government." 

The  CAB's  own  regulations  affirm  the  importance  of  conduct  that  is  above 
suspicion".  For  the  sake  of  public  confidence  in  the  integrity  of  government, 
employees  are  to  avoid  any  action  that  might  "create  the  appearance"  of  impro- 
priety. Mr.  O'Melia's  wife's  substantial  holdings  in  a  company  that  controls  an 
airline  and  Mr.  Timm's  Bermuda  vacation  paid  for  by  United  Aircraft  and  Boeing 
have  certainly  created  such  an  appearance. 

Mrs.  Annetta  Jane  O'Neil  O'Melia  owns  16,228  shares  of  stock,  worth  roughly 
$%  million,  in  a  company  called  General  Tire  and  Rubber,  which  was  founded  by 
her  uncle.  Her  stock  is  an  inheritance  from  her  father,  who  had  been  a  vice- 
president  of  General  Tire.  The  company  is  still  run  by  the  O'Neil  family:  Mrs. 
O'Melia's  first  cousin,  Thomas  F.  O'Neil,  is  the  current  chariman. 

General  Tire  owns  100  percent  of  a  subsidiary,  RKO  General,  Inc.,  which  m 
turn  owns  58  percent  interest  in  Frontier  Airlines.  Eleven  years  ago,  the  CAB 
approved  RKO's  acquisition  of  Frontier,  which  gave  the  parent  company  author- 
ity to  control  the  airline  (CAB  Reports,  vol.  41,  no.  30,  1964,  pages  498-501. 
See  Attachment  1).  Richard  J.  O'Melia  has  been  a  member  of  the  CAB  staff  for 
eighteen  years.  He  was  nominated  to  the  Board  in  Septeml^er,  1973  by  former 
President  Richard  M.  Nixon  and  took  office  as  a  Board  member  on  November  26, 
1973,  completing  the  unexpired  term  of  Secor  D.  Browne. 

On  September  11,  1973,  Mrs.  O'Meha,  "for  the  best  interests  of  herself  and  her 
husband,"  entered  into  a  voting  trust  agreement,  transferring  most — but  not 
all— her  stockholder's  rights  to  the  trustees.  The  document  stipulated  that  "the 
stock  subject  of  this  Agreement  will  not  be  sold"  and  that  Mrs.  O'Melia  would  not 
surrender  her  right  to  receive  dividends.  She  did  agree,  however,  to  donate  any 
dividends  paid  by  Frontier  to  charity. 

As  I  understand  it,  the  purpose  of  a  blind  trust  is  to  isolate  the  settlor — or  m 
this  case  Mr.  O'Melia — from  any  knowledge  of  the  interests  held  in  trust  on  his 
behalf.  This  would  require,  it  seems,  that  the  trustee  appointed  by  the  stockholder 
be  completely  independent  to  assure  that  he  convey  no  information  on  any 
transactions  involving  the  interests  held  in  trust.  One  of  the  trustees  in  this  case 
is  Roderick  O'Neil,  Mrs.  O'Melia's  brother  (Attachment  2). 

On  December  24,  1974,  the  original  voting  trust  agreement  was  amended  to 
give  the  trustees  the  power  to  sell  "such  stock  as  they  shall  so  determine"  and 
further,  to  provide  that  they  manage  the  trust  "without  revealing  the  nature  of 
any  of  the  transactions  to  the  Settlor"  (Attachment  3).  At  that  time,  O'Melia  had 
been  a  Board  member  for  thirteen  months. 

In  short,  Mr.  O'Melia's  wife  owns  three-quarters  of  a  million  dollars  worth  of 
stock  in  a  company  which  controls  one  of  the  airlines  under  CAB  jurisdiction — an 
airline,  which,  for' example,  benefited  from  the  domestic  fare  increases  the  CAB 
approved  last  year.  O'Meha,  it  appears  to  me,  has  at  least  an  indirect  financial 
interest  through  his  wife's  holdings  in  corporations  which  are  parties  to  proceed- 
ings before  the  CAB,  or  can  be  substantially  affected  by  his  decisions  in  those 
proceedings.  Title  49  U.S.C.  Section  1481  applies  to  Board  members  with  direct  or 
indirect  financial  interests  in  a  mnttor  before  them  :  "No  member  of  the  Board  .  .  . 
shall  participate  in  any  hearing  or  proceedings  in  which  he  has  a  pecuniary 
interest." 

According  to  Title  14  C.F.R.  Part  300,  Section  300.1,  CAB  members  are  to 
maintain  "the  same  fidelity  to  standards  of  propriety  that  characterize  a  court  and 
its  staff."  Current  standards  of  judicial  conduct  are  stated  in  18  U.S.C.  Section 
455,  as  amended  effective  December  4,  1974: 
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"(a)  Any  justice,  judge,  magistrate,  or  referee  in  bankruptcy  of  the  United 
States  shall  disqualify  himself  in  any  proceeding  in  which  his  impartiality  might 
reasonably  be  questioned; 

"(b)  He  shall  also  disqualify  himself  in  the  following  circumstances: 

*  *  *  *  *  i^  * 

"(4)  He  knows  that  he,  individually  or  as  a  fiduciary,  or  his  spouse  or  minor 
child  residing  in  his  household,  has  a  financial  interest  in  the  subject  matter  in 
controversy  or  in  a  party  to  the  proceeding,  or  any  other  interest  that  could  be 
substantially  affected  by  the  outcome  of  the  proceeding; 

"(5)  He  or  his  spouse,  or  a  person  within  the  third  degree  of  relationship  to 
either  of  them,  or  the  spouse  of  such  a  person: 

"(i)  Is  a  party  to  the  proceeding,  or  an  officer,  director,  or  trustee  of  a  party; 

******* 

"(iii)  Is  known  by  the  judge  to  have  an  interest  that  could  be  substantially 
affected  by  the  outcome  of  the  proceeding: 

******* 

"(c)  A  judge  should  inform  himself  about  his  personal  and  fiduciary  financial 
interests,  and  make  a  reasonable  effort  to  inform  himself  about  the  personal 
financial  interests  of  his  spouse  and  minor  children  residing  in  his  household. 

In  the  House  Report  accompanying  this  law,  H.  Rpt.  93-1453,  subsection 
(c)  is  explained  as  follows:  "the  judge  has  a  duty  to  inform  himself  about  his 
own  financial  interests.  This  precludes  use  of  a  so-called  blind  trust.  Since  a 
judge  must  report  in  his  income  tax  reports  the  profit,  loss  or  earnings  from  the 
trust  property,  the  trust  is  not  Ijlind  as  a  practical  matter.  With  respect  to  the 
financial  interests  of  his  spouse  or  minor  children,  the  judge  need  not  know  what 
they  are,  but  must  merely  make  a  reasonable  effort  to  inform  himself  of  their 
investments."  This  section  may  not  be  technically  binding  on  a  Civil  Aeronautics 
Board  member;  such  an  extension  has  to  be  tested  in  the  courts.  But  that  certainly 
does  not  diminish  its  effectiveness  as  a  model  for  the  conduct  of  federal  employees 
who  sit  in  judgment — whether  on  crimininal  cases  ur  air  carrier  subsidies. 

The  same  standards  of  conduct  that  apply  to  Mr.  O'  Melia,  as  a  Board  member, 
apply  to  Mr.  Timm  during  the  time  he  was  Board  chairman.  He,  too,  was  to 
avoid  conduct  that  might  "create  the  appearance"  of  impropriety. 

In  spring  1974,  then-Chairman  Timm  received  an  invitation  for  an  all-expenses- 
paid  vacation  to  Bermuda  for  himself  and  his  wife  as  the  guests  of  the  Boeing 
Company  and  the  United  Aircraft  Corporation  (UAC).  Boeing  is  one  of  the 
world's  largest  manufacturers  of  commercial  aircraft;  United  Aircraft  makes  jet 
engines  for  Boeing  and  other  aircraft  through  its  subsidiary,  Pratt  &  Whitney. 
Both  Boeing  and  United  Aircraft  have  extensive  financial  relationships  with 
airlines  which  are  directly  regulated  by  the  CAB.  In  addition,  both  companies 
were  at  that  time  parties  to  proceedings  pending  before  the  Board. 

Timm  indicated  that  he  would  accept  the  invitation,  and,  on  April  9,  1974, 
the  Chairman  and  President  of  UAC,  Harry  J.  Gray,  wrote  Timm  at  the  CAB, 
confirming  June  7-9  as  the  dates  for  the  excursion  and  enclosing  a  preliminary 
schedule  for  the  trip.  "A  great  list  of  guests  is  forming  up,"  Gray  added,  "people 
whom  I  know  you  and  Pat  will  enjoy  being  with.  I  will  be  in  touch  with  you  y:)y 
phone  as  soon  as  we  get  our  final  acceptances."  (Attachment  4). 

On  May  2,  Gray  sent  a  follow-up  letter  to  Timm,  inviting  him  to  travel  as 
UAC's  guest  in  the  company's  private  Jet  Star  plane  from  Washington  to  New 
York.  Graj-'s  letter  noted,  "We  are  looking  forward  with  keen  anticipation  to 
this  trip  and  to  the  opportunity  to  spend  the  weekend  with  such  an  outstanding 
group.  Glad  you  and  Pat  will  be  aboard."  Gray  enclosed  a  schedule  for  connecting 
flights  from  Washington  after  the  sojourn  and  descriptions  of  the  accommoda- 
tions available  to  guests  on  the  "P  &  W — Boeing  Bermuda  Holiday".  Guests 
stayed  at  the  Castle  Harbour  Beach  and  Golf  Club,  a  luxury  resort  where  double 
rooms  run  as  high  as  $80  a  day.  A  "Beach  Party  Calypso  Style"  had  been  arranged 
for  the  guests,  a  special  "P&W/Boeing  Bermuda  Holiday  Tournament"  was 
scheduled  on  the  hotel  golf  course;  private  fishing  parties,  sightseeing  tours, 
cocktail  parties,  taxi  tours  were  all  available  to  holiday-goers.  (Attachment  .5). 

Timm  instructed  his  secretary  to  let  Gray  or  Clark  MacGregor,  UAC's  vice- 
president  in  Washington,  know  that  he  would  be  taking  the  companv  flight 
from  Dulles  on  June  7.  (Attachment  6).  Gray  again  wrote  Chairman  Timm  on 
May  24,  1975,  confirming  the  final  arrangements  for  the  trip.  (Attachment  7). 
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Timm's  participation  in  the  Bermuda  holiday  first  came  to  public  attention  in 
a  Juh'  12,  1974  article  in  the  Washington  Star-N^ews  by  investigative  reporter 
Stephen  M.  Aug.  Subsequent  pieces  appeared  in  the  Los  Angeles  Times  and  the 
Washington  Post.  These  stories  disclosed  that  other  guests  on  the  Bermuda 
outing  included  the  top  executives  of  four  major  air  carriers:  Trans  World  Airlines, 
BranifT  International,  Pan  American  World  Airways,  and  Western  Airlines; 
all  of  these  are  under  CAB  jurisdiction,  all  are  major  customers  of  Boeing  and 
UAC. 

It  might  be  noted  that  at  the  time,  Timm  denied  creating  even  the  appearance 
of  impropriety  by  taking  the  UAC-Boeing  vacation.  On  July  16,  1974,  he  was 
quoted  in  the  Washington  Post  as  saying,  "To  the  unfortunate  cynics  of  the 
world,  impropriety  is  like  beauty,  it's  in  the  eye  of  the  beholder.  I  feel  sorry 
for  people  who  are  warped  to  see  it  that  way." 

]Mr.  Timm's  conduct  appears  to  come  into  conflict  with  14  C.F.R.  370.7.35-5.^ 
and  14  C.F.R.  370.735-13,  which  I  quoted  at  length  above.  In  addition,  under  14 
C.F.R.  370.735-21,  all  CAB  officials  are  expressly  forbidden  to: 

"...  solicit  or  accept,  directly  or  indirectly,  any  gift,  gratuity,  favor,  enter- 
tainment, or  any  other  thing  of  monetary  value  from  a  person  who: 

"(b)   Conducts  operations  or  activities  that  are  regulated  by  the  Board;  or 

"(c)  Has  interests  that  may  be  substantial!}^  affected  by  the  performance  or 
nonperformance  of  the  employee's  official  duty. 

Both  Boeing  and  UAC  conduct  "operations  or  activities  that  are  regulated  by 
the  Board:" 

— -Both  are  parties  in  the  CAB's  InstiUdional  Control  of  Air  Carriers  Investiga- 
tion, which  will  examine  whether  or  not  the  comijanies  directly  or  indirectly  con- 
trol an  airline.  (See  Order  74-1-132,  issued  bj^  the  CAB  on  January  25,  1974). 

— Both  manufacture  and  supply  flight  eciuipment  to  the  airlines  and  are  thus 
engaged  in  a  "phase  of  aeronautics".  (Title  49  U.S.C.  Sections  1378  and  1379 
empower  the  CAB  to  regulate  certain  relations  between  air  carriers  and  persons 
engaged  in  any  "phase  of  aeronautics.") 

Certainly,  both  Boeing  and  UAC  have  "interests  that  may  be  substantially 
affected  by  the  performance  or  nonperformance  of  [Timm's]  official  dutj^" 
Virtually  every  regulatory  action  the  CAB  takes  that  affects  the  financial  operating 
conditions  of  the  airline  industry  affects  that  industrj^'s  suppliers  and  creditors — 
such  as  Boeing  and  UAC. 

On  April  3,  1974,  Pan  American  and  TWA,  ^Yho  were  both  represented  on  the 
Bermuda  holiday,  filed  petitions  for  federal  subsidies  (CAB  dockets  26560  and 
26563,  respectively).  If  granted,  the  subsidies  would  total  in  excess  of  $200  million 
a  year.  Pan  Am  operates  exclusively  with  Boeing  aircraft,  which  are  powered  by 
UAC  engines;  TWA  is  also  a  major  customer  of  UAC  and  Boeing.  Because  of 
Timm's  acceptance  of  the  Bermuda  vacation,  the  Aviation  Consumer  Action 
Project  moved  in  July  1974  for  the  immediate  disqualification  of  then-Chairman 
Timm  from  participation  in  the  subsidy  proceedings.  "If  the  requested  federal 
subsidies  are  not  granted  by  the  Board,"  ACAP  noted,  "Pan  American  and  TWA 
may  not  be  able  to  finance  and  acquire  some  or  all  of  the  Boeing  aircraft  and  UAC 
engines  presently  on  order  and  under  option,  whereas  their  abilitj'  to  do  so,  and  to 
acquire  additional  aircraft  and  engines  in  the  future,  would  be  significanth'  en- 
hanced by  favorable  determinations  in  the  subsid.y  proceedings."  (Attachment  8) 

On  September  16,  1974,  the  Board  dismissed  the  motion  to  disqualify  in  its 
order  #74-9-50.  The  Board  noted  that  Timm  had  "considered  the  allegations 
contained  in  the  motion"  and  concluded  that  these  did  not  warrant  his  dis- 
fiualification.  "Upon  review  of  the  foregoing,"  the  Bcjard  concurred  that  "there 
has  been  no  showing  that  the  Chairman  should  be  disqualified."  In  a  statement 
attached  to  the  Board  order,  Timm  did  not  dispute  the  facts  of  his  Bermuda  vaca- 
tion. He  maintained,  however,  that  before  the  excursion,  he  "did  not  focus  on  the 
fact  that  there  might  be  any  problems  associated  with  a  trip  as  a  guest  of  an 
executive  of  a  corporation  which  the  Board  does  not  regulate."  He  noted  that  he 
had  forwarded  to  Harrj'  J.  Graj^  "a  check  for  the  costs  attributable  to  me  and  my 
wife  in  connection  with  the  trip."  Timm  concluded,  "I  have  done  everything 
necessary  to  free  myself  of  any  appearance  of  obligation  to  United  Aircraft  Cor- 
poration. The  mere  presence  of  Board  Members  at  social  occasions  with  repre- 
sentatives of  the  aviation  industry  .  .  .  cannot  be  deemed  to  be  disqualif3-ing. 
There  are,  therefore,  no  grounds  to  suggest  that  I  will  be  unable  to  discharge  my 
duties  as  a  Board  Member  in  a  fair  and  impartial  manner."  (Attachment  9). 
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Mr.  Timm  disqualified  himself  from  participating  in  the  Institutional  Control 
In\estigation  in  August  1974.  He  maintains  that  he  will  rule,  however,  on  the 
pending  subsidies  involving  Pan  American  (In  Order  74-9-62,  the  Board  dis- 
missed TWA's  subsidy  request).  According  to  Order  75-6-98,  Mr.  O'Melia,  too, 
disqualified  himself  from  ruling  on  I nstitutional  Control  "some  months  ago," 
although  "there  was  no  public  announcement  of  his  decision." 

I  find  it  difficult,  Mr.  Chairman,  to  commend  these  two  self-disqualifications. 
The  pul^lic  learned  of  Timm's  and  O'Melia's  decisions  only  after  the  national 
I)ress  had  made  both  men  the  subjects  of  prolonged  investigation — and  censure. 
Each  man  has  agreed,  it  appears,  to  remove  himself  only  from  those  proceedings 
to  which  Frontier  and  General  Tire,  or  Boeing  and  UAC,  are  direct  parties. 

That  is  not  enough.  It  is  not  enough  for  the  Civil  Aeronautics  Board's  own 
standards  of  conduct.  It  is  not  enough  for  the  Congress — if  we  are  truly  to  exercise 
our  oversight  function.  And  it  is  not  enough  for  the  American  people — if  they  are 
to  maintain  confidence'in  the  honesty  and  integrity  of  their  public  officials. 


Attachment  1 

Docket  15700 
(E-21595,  E-21594) 

FRONTIER  AIRLINES,   INC.,   ACQUISITION   OF  CONTROL  BY  RKO 

GENERAL 


Order  Adopted  December  17,  1964 
(E-21595) 

On  December  4,  1964,  Examiner  Merritt  Ruhlen  issued  his  initial  decision  in 
the  above-entitled  proceeding.  Prior  thereto,  all  parties  waived  their  right  to  file 
petitions  for  discretionary  review  of  the  initial  decision,  and  upon  examination  of 
the  initial  decision,  the  Board  has  decided  not  to  exercise  its  discretionary  right  of 
review.  However,  the  Board  will  make  minor  modifications  in  the  order  attached 
to  the  initial  decision.  Accordingly, 

It  is  Ordered — 

1.  That  ordering  paragraphs  1  and  2  in  the  order  attached  to  the  examiner's 
initial  decision  be  and  they  hereby  are  amended  to  read  as  follows: 

1.  That  (a)  the  acquisition  of  control  by  The  General  Tire  &  Rubber 
Company  of  Frontier  Airlines,  Inc.,  arising  from  the  acquisition  bj^  RKO 
General,  Inc.,  of  the  common  stock  of  Frontier  Airlines,  Inc.,  owned  by  The 
Goldfield  Corporation,  and  (b)  the  common  control  of  Frontier  Airlines, 
Inc.,  and  Aerojet- General  Corporation  by  the  General  Tire  &  Rubber  Com- 
pany, arising  from  said  acquisition,  be  and  they  hereby  are  approved  under 
section  408  of  the  Act,  subject  to  the  conditions  set  forth  in  paragraph  2 
below. 

2.  That  the  foregoing  approval  shall  be  subject  to  the  following  conditions: 

(a)  Dan  A.  Kimball  shall  resign  as  a  director  of  Continental  Air  Lines, 
Inc.,  and  an  appropriate  notice  of  said  resignation  shall  be  promptly  filed 
with  the  Docket  Section  of  the  Board; 

(b)  Said  approval  shall  be  effective  upon  the  date  of  filing  of  said  notice 
and  shall  continue  in  effect  only  so  long  as  commercial  transactions  between 
Frontier  Airlines,  Inc.,  and  RKO  General,  Inc.,  and  between  Frontier  Air- 
lines, Inc.,  and  any  affiliate  or  subsidiary  of  RKO  General,  Inc.,  do  not 
exceed  $100,000  per  year  in  the  aggregate  without  prior  Board  approval; 

(c)  The  Board  retains  jurisdiction  over  this  proceeding  for  the  purpose  of 
(1)  reviewing  at  any  time  the  approvals  granted  herein,  (2)  imposing  at  any 
time,  with  or  without  hearing,  such  other  conditions  as  it  may  find  to  be  just 
and  reasonable,  and/or  (3)  requesting  submission  of  such  special  reports  as 
the  Board  may  from  time  to  time  require. 

2.  That  the  examiner's  initial  decision,  as  modified  herein,  shall  be  effective  as 
the  final  order  of  the  Board  on  December  17,  1964,  and  shall  hereafter  be  identified 
as  order  E-21594, 
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Initial  Decision  of  Examiner  Merritt  Ruhlen 

(E-21594  eflfective  December  17,  1964) 

Found  that  the  acquisition  of  Frontier  Airlines,  Inc.,  by  RKO  General  Inc.,  is 
approved  subject  to  certain  conditions. 

Appearances: 

Harry  A.  Bowen  and  Richard  A.  Fitzgerald  for  Frontier  Airlines,  Inc. 

Robert  B.  Hankins  for  RKO  General,  Inc.,  The  General  Tire  &  Rubber  Com- 
pany, and  Aerojet- (General  Corporation. 

George  N.  Kenyon,  Jr.,  for  the  Bureau  of  Economic  Regulation. 

This  proceeding  involves  a  joint  application  of  RKO  General,  Inc.  (RKO), 
The  General  Tire  &  Rubber  Company  (General  Tire),  and  Aerojet- General  Cor- 
poration (Aerojet),  for  approval,  pursuant  to  the  Federal  Aviation  Act, 
a,s  amended,  of  the  acquisition  of  control  by  RKO  of  approximately  54  percent 
of  the  outstanding  stock  interest  in  Frontier  Airlines,  Inc.  (Frontier),  now  owned 
bv  the  Goldfield  Corporation  (Goldfield). 

'  A  pubUc  hearing  has  been  held  and  all  parties  waived  all  future  procedural 
steps  except  the  issuance  of  an  initial  decision.  In  addition,  all  parties  recom- 
mended that  the  acquisition  be  approved  subject  to  certain  standard  conditions. 

The  basic  issues  are: 

1.  Does  the  Board  have  jurisdiction  over  the  acquisition  of  control  of  Frontier 
by  RKO  and/or  General  Tire  under  section  408(a)  of  the  Act; 
"  2.  If  so,  is  such  acquisition  consistent  with  the  pubUc  interest. 


Goldfield,  a  Wyoming  corporation  with  offices  at  720  Fifth  Avenue,  New  York, 
N.Y.,  is  the  holder  of  6.51,-308  shares  of  the  common  stock  of  Frontier;  said  stock 
representing  approxuaately  54  percent  of  that  carrier's  outstanding  voting  stock. 

By  agreement  dated  November  10,  1964,  as  amended  on  November  23,  1964, 
Goldfield  agreed  to  sell  its  interest  in  Frontier  (651,308  shares  of  common  stock 
representing  approximately  54  percent  of  the  outstanding  stock)  to  RKO  for 
$6,513,080. 

General  Tire,  whose  principal  offices  are  located  at  1705  Englewood  Avenue, 
Akron,  Ohio,  and  its  subsidiaries,  manufacture  a  wide  variety  of  tire,  rubber, 
chemical,  plastic,  and  iron  and  steel  products.  Its  aeronautical  products  are  air- 
craft tires,  aircraft  wheels  and  brakes,  aircraft  cushions,  and  aircraft  interiors 
and  upholsteries.  RKO  is  a  wholly  owned  subsidiary  of  General  Tire  and  its 
subsidiaries  own  and  operate  radio  and  television  stations,  community  antenna 
television  systems,  motion  picture  theaters  and  outdoor  advertising.  Aerojet,  84 
percent  of  whose  outstanding  common  stock  is  owned  by  General  Tire,  is  engaged 
in  the  research,  development,  and  manufacture  of  rockets  for  military  and  space 
exploration  purposes.  It  also  conducts  chemical  research  and  development  pro- 
grams relating  to  propellants  for  use  in  rocket  engines  and  designs,  develops  and 
manufactures  guidance  equipment  based  on  infra-red  radiation,  underwater  and 
antisubmarine  devices  and  other  power  generating  equipment  for  missiles.  Its 
aeronautical  activities  include  services  in  connection  with  automated  terminals 
and  Jato  units  for  aircraft. 

Dan  A.  Kimball,  is  a  director  and  officer  of  General  Tire  and  a  director  of 
Aerojet  and  is  a  director  of  Continental  Air  Lines,  Inc.  (Continental).  He  and  the 
applicants  have  agreed  that  on  or  before  the  transfer  of  the  Frontier  stock  to 
RKO,  Kimball  will  resign  as  director  of  Continental  and  notify  the  Board  of  the 
effective  date  of  his  resignation. 

During  the  last  year  no  transactions  have  occurred  between  Frontier  and 
General  Tire  or  any  of  its  subsidiaries.  In  1963  Frontier  purchased  from  General 
Tire  2  tires  at  a  cost  of  $278.48  and  in  1962  it  bought  from  General  Tire  13  tires 
at  a  cost  of  $1,253.16.  No  transactions  other  than  minimal  purchases  are  contem- 
plated in  the  future. 

None  of  the  companies  which  comprise  the  General  Tire  complex,  other  than 
those  mentioned  above,  are  common  carriers,  air  carriers,  or  persons  engaged  in  a 
phase  of  aeronautics,  and  neither  General  Tire  nor  any  of  its  subsidiaries,  with  the 
exception  of  those  mentioned  above,  hold  controlling  stock  interest  in  any  such 
persons.  Except  as  noted  above,  none  of  the  officers  or  directors  of  General  Tire 
nor  any  of  its  subsidiaries  hold  the  position  as  officer  or  director  in  any  air  carrier. 
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CONCLUSION 

General  Tire  is  a  person  engaged  in  a  phase  of  aeronautics  by  virtue  of  the  fact 
that  it  manufactures  aircraft  tires,  aircraft  wheels  and  brakes,  aircraft  cushions 
and  aircraft  interiors  and  upholsteries. •  Aerojet  is  also  a  person  engaged  in  a  phase 
of  aeronautics  because  of  its  services  in  connection  with  the  automated  freight 
terminals  and  its  production  of  Jato  units  for  aircraft.-  General  Tire  will,  through 
its  subsidiary  RKO,  acquire  control  of  Frontier,  an  air  carrier  within  the  meaning 
of  section  408,'  and  it  is  a  person  who  will  acquire  common  control  of  a  person 
engaged  in  a  phase  of  aeronautics.  Aerojet,  and  an  air  carrier,  Frontier,  within  the 
meaning  of  section  408  of  the  Act. 

Neither  General  Tire  nor  Aeroject  manufacture  or  engage  in  any  phase  of 
aeronautics  that  have  or  would  have  any  substantial  relationship  with  the  air 
transportation  industry.  No  substantial  transactions  between  these  two  corpora- 
tions and  Frontier  have  occurred  in  the  past  or  are  contemplated  for  the  future. 
There  is  nothing  in  the  record  to  indicate  and  no  person  contends  that  the  transfer 
of  control  of  Frontier  from  Goldfield  to  RKO  would  be  contrary  to  the  public 
interest. 

Based  upon  the  foregoing  discussion  and  all  the  facts  of  record,  it  is  concluded 
that  the  acquisition  of  Frontier  by  RKO  will  not  be  adverse  to  the  pul^lic  interest 
nor  will  it  create  a  monopoly  or  monopolies  or  jeopardize  another  air  carrier  not  a 
party  to  such  acquisition.  The  acquisition  of  Goldfield's  interest  in  Frontier  by 
RKO  is  approved  subject  to  the  following  conditions:  (1)  Dan  A.  Kimball  shall 
resign  as  director  of  Continental  Air  Lines,  Inc.,  and  notify  the  Board  of  this 
fact;  (2)  said  approval  should  be  effective  so  long  as  commercial  transactions 
between  Frontier  and  RKO  and  between  Frontier  and  any  affiliate  or  subsidiary 
of  R,KO  do  not  exceed  $100,000  per  year  in  the  aggregate  without  prior  Board 
approval;  and  (3)  the  Board  retains  jurisdiction  of  this  proceeding  under  section 
408  of  the  Act  for  the  purposes  of  (a)  imposing  from  time  to  time  such  other  terms 
and  conditions  as  it  may  find  fair  and  reasonable,  (b)  requesting  submission  of 
such  special  reports  as  the  Board  may  from  time  to  time  require,  and  (c)  reexamin- 
ing any  of  the  controls  herein  approved  if  it  finds  any  of  such  actions  to  be  in  the 
public  interest. 

An  appropriate  order  follows. 

Order 

A  full  public  hearing  having  been  held  in  the  above-entitled  proceeding  and 
the  examiner,  upon  consideration  of  the  record,  having  issued  an  initial  decision 
containing  his  findings  and  conclusions,  pursuant  to  authority  delegated  to 
hearing  examiners  under  rule  27  of  the  Rules  of  Practice  in  Economic  Proceedings, 
which  initial  decision  is  attached  hereto  and  made  a  part  hereof; 

It  is  Ordered — 

1.  That  the  acquisition  of  control  by  RKO  General,  Inc.,  of  Frontier  Airlines, 
Inc.,  while  RKO  General,  Inc.,  is  a  wholly  owned  subsidiary  of  the  General  Tire 
&  Rubber  Company  and  while  the  Aerojet- General  Corporation  is  a  subsidiary 
of  the  General  Tire  &  Rubber  Company,  be  and  it  is  hereby  approved  under 
section  408  of  the  Act  subject  to  the  conditions  set  forth  in  paragraph  2  below. 

2.  That  the  approval  of  the  foregoing  control  and  interlocking  relationships 
are  subject  to  the  following  conditions: 

(a)  Dan  A.  Kimball,  shall  resign  as  director  of  Continental  Air  Lines,  Inc., 
and  notify  the  Board  of  this  fact; 

(b)  Said  approval  should  be  effective  so  long  as  commercial  transactions 
between  Frontier  Airlines,  Inc.,  and  RKO  General,  Inc.,  and  between  Frontier 
.\irlines,  Inc.,  and  any  affiliate  or  subsidiary  of  RKO  General,  Inc.,  do  not  exceed 
§100,000  per  year  in  the  aggregate  without  prior  Board  approval; 

(c)  The  Board  retains  jurisdiction  of  this  proceeding  under  section  408  of  the 
Act  for  the  purposes  of  (1)  imposing  from  time  to  time  such  other  terms  and 
conditions  as  it  may  find  fair  and  reasonable,  (2)  requesting  submission  of  such 
special  reports  as  the  Board  may  from  time  to  time  require,  and  (3)  reexamining 
any  of  the  controls  herein  approved  if  it  finds  any  of  such  actions  to  be  in  the 
public  interest. 

1  Order  E-16066.  Nov.  23,  1960. 
-'  Order  E-16066. 

^Acquisition  of  Mid-West  iy  Purdue  Research  Foundation,  14  C.A.B.  851  (1951)  ;  and 
Robert  Dollar  Co.,  Acquisition  of  South  Padflc,  17  C.A.B.  497  (1953). 
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Attachment  2 
voting  trust  agreement 

This  Agreement,  formulated  on  30  August  1973  and  executed  on  September  11, 
1973,  between  Annetta  Jane  O'Melia,  hereinafter  referred  to  as  Stockholder, 
party  of  the  first  part,  and  Joseph  Patrick  Clancy  and  Roderick  John  O'Neil, 
hereinafter  referred  to  as  Trustees,  parties  of  the  second  part. 

Whereas  the  Stockholder,  as  sole  owner  of  16,228  shares  of  Common  Stock  of 
the  General  Tire  &  Rubber  Company,  deems  it  for  the  best  interests  of  herself  and 
her  husband,  Richard  J.  O'Melia,  to  enter  into  this  Agreement,  it  is  mutually 
agreed  as  follows: 

First.  Stockholder  elects  to  become  a  party  to  this  Agreement  by  signing  this 
Agreement  and  by  depositing  with  the  Trustees  the  certificate  or  certificates  for 
her  common  stock,  hereinbefore  described,  together  with  proper  instruments,  duly 
executed,  for  the  transfer  thereof  and  Trustees  will  deliver  to  Stockholder  a  proper 
and  duly  executed  receipt  for  said  certificate  or  certificates. 

Second.  Shares  of  stock  of  the  above  mentioned  corporation,  certificates  for 
which  shall  be  deposited  hereunder  with  the  Trustees,  shall  be  vested  in  the 
Trustees  and  shall  be  transferred  into  the  names  of  the  Trustees  so  designated 
upon  the  books  of  the  said  corporation.  The  Trustee  shall,  as  to  all  stock  so  held  by 
them,  possess  and  be  entitled  to  exercise  all  rights  of  stockholders  of  every  kind, 
including  but  not  limited  to  the  right  to  vote  and  take  part  in,  or  consent  to,  any 
corporate  or  stockholder  action.  The  Stockholder  shall  not  have  any  right  with 
respect  to  any  stock  held  by  the  Trustees,  to  vote,  or  take  part  in  or  consent  to, 
any  corporate  or  stockholders'  action  of  the  Corporation  for  the  duration  of  this 
Agreement. 

Third.  The  Trustees  will  vote  on  all  matters  which  may  come  before  them  at  any 
stockholders'  meeting  and  will  exercise  their  best  judgment  in  exercising  the 
powers  given  to  them  by  this  Agreement.  The  Trustees  may  vote  in  person  or  by 
such  person  or  persons  as  they  shall  select  as  their  proxy. 

Fourth.  The  Trustees  shall  be  entitled  to  be  reasonably  compensated  for  their 
services  and  expenses  at  the  normal  or  prevailing  rate  charged  for  such  services  in 
Montgomery  County,  Maryland. 

Fifth.  Either  of  the  Trustees  may  at  any  time  resign,  by  delivermg  to  the  other 
Trustee  and  the  Stockholder  his  resignation  in  writing.  In  every  case  of  dea,th, 
resignation  or  disability,  the  vacancy  so  occurring  shall  be  filled  by  the  appoint- 
ment of  a  successor  by  the  Stockholder  or  her  executor.  Such  successor  shall, 
from  the  time  of  such  appointment,  be  deemed  a  Trustee  and  have  all  the  title, 
rights  and  powers  of  a  Trustee  under  this  Agreement. 

Sixth.  Upon  execution  of  this  Agreement  by  Stockholder,  she  does  not  surrender 
her  right  to  receive  dividends,  whether  cash  or  stock,  collected  by  the  Trustees 
and  in  fact  Stockholder  is  entitled  to  receive  any  such  dividends  except  as  herein- 
after provided.  Stockholder  agrees  to  donate,  to  a  non-private  charity,  all  portions 
of  Corporate  dividends  which  are  directly  realized  as  a  result  of  a  dividend, 
whether  cash  or  stock,  being  paid  by  Frontier  Airlines  to  RKO  General,  a  one 
hundred  percent  (100%)  owned  subsidiary  of  the  General  Tire  &  Rubber 
Company. 

Seventh.  During  the  continuance  of  this  Agreement,  the  Stockholder  and 
Trustees  agree  that  the  stock  subject  to  this  Agreement  will  not  be  sold. 

Eighth.  A  copy  of  this  Agreement  shall  be  filed  by  the  Trustees  in  the  principal 
office  of  the  General  Tire  &  Rubber  Company  located  in  Akron,  Ohio. 

Ninth.  This  Agreement  shall  not  terminate  while  Stockholder's  husband, 
Richard  J.  O'Meha,  serves  as  a  member  of  the  Civil  Aeronautics  Board  and 
upon  his  termination  in  said  capacity  the  Agreement  shall  end  and  the  securities 
and  any  additions  shall  revert  back  to  the  Stockholder. 

In  witness  whereof,  the  several  parties  hereto  have  executed  this  Agreement. 

Annetta  Jane  O'Melta, 

Westmoreland  Hills,  Md., 

Stockholder, 
Joseph  Patrick  Clancy, 

Belhesda,  Md. 
Roderick  John  O'Neil, 

Belhesda,  Md., 

Trustees. 
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Attachment  3 
amendxment  of  voting  trust  agreement 

Whereas  Annetta  Jane  O'Melia,  Stockholder,  and  Joseph  Patrick  Clancy 
and  Roderick  John  O'Ncil,  Trustees,  under  a  certain  Voting  Trust  Agreement 
duly  executed  on  September  11,  1973,  desire  to  exercise  the  powers  reserved  in 
thein  as  parties  to  said  Agreement  and  dei-ire  to  amend  said  Voting  Trust  Agree- 
ment, it  is  mutually  agreed  as  follows: 

That  the  Seventh  section  of  said  Voting  Trust  Agreement  is  hereby  canceled 
and  is  of  no  further  effect.  In  lieu  of  this  c;inceled  provision,  the  following  section 
is  substituted  in  its  place,  to  have  the  same  force  and  effect  as  if  fully  set  forth 
in  said  Agreement  executed  on  September  11,  1973: 

"During  the  continuance  of  this  Agreement,  the  Stockholder  and  Trustees 
agree  that  the  Trustees  shall  have  absolute  discretion  as  to  the  supervision  of  the 
stock  subject  to  this  Agreement,  and  shall  have  the  right  and  power  to  sell  such 
stock  as  they  shall  so  determine,  and  further,  the  Trustees  shall  manage  the 
Trust  without  revealing  the  nature  of  any  of  the  transactions  to  the  Settlor." 
In  witness  whereof,  the  several  parties  hereto  have  executed  this  Amendment. 
Date:  December  24,  1974. 

Annetta  Jane  O'Melia, 

Westmoreland  Hills,  Md., 

Stockholder. 
Joseph  Patrick  Clancy, 

Beihesda,  Md., 
Roderick  John  O'Neil, 

Bethesda,  Md., 

Trustees. 

Attachment  4 

United  Aircraft  Corp., 

April  y,  1974. 
Mr.  Robert  D.  Timm, 
Chairman,  Civil  Aeronautics  Board, 
Washington,  B.C. 

Dear  Bob:  Our  plans  are  beginning  to  crystallize  for  our  Bermuda  holiday, 
starting  Friday  afternoon,  June  7th.  I  am  delighted  that  you  and  Pat  are  going . 
to  be  able  to  join  us,  and  I  am  enclosing  a  preliminary  schedule  for  your  advance 
planning.  Over  the  course  of  the  next  six  weeks  we  will  be  finalizing  the  details 
and  will  keep  you  posted.  Our  hope  is  to  have  an  early  departure  from  LaGuardia, 
tentatively  scheduled  for  1:00  p.m.  Friday,  in  order  to  allow  us  a  leisurely  trip 
to  Bermuda. 

A  great  list  of  guests  is  forming  up,  people  whom  I  know  you  and  Pat  will 
enjoy  being  with.  I  will  be  in  touch  with  you  by  phone  as  soon  as  we  get  our 
final  acceptances. 
Sincerely, 

Harrt  J.  GR.\y. 
Enclosure. 

United  Aircraft  Corporation 

preliminary  schedule — AS  OF  4/9/74 

Departure:  From  New  York  LaGuardia  Airport,  1  p.m.,  Friday,  June  7,  1974. 

Hotel:  Castle  Harbor  Beach  and  Golf  Club,  Tucker's  Town,  Bermuda. 
Phone:  3-8161. 

Golf:  Saturday  and  Sunday,  Mid  Ocean  Club  or  Castle  Harbor. 

Return:  Leave  Bermuda  4  p.m.,  Sunday,  June  9,  1974,  for  New  York  La- 
Guardia Airport. 

58-998—75 15 
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Attachment  5 

United  Aircraft  Corp,, 

May  2,  1974. 
Mr.  Robert  D.  Timm, 
Sumner,  Md. 

Dear  Bob:  I  am  happy  to  report  that  plans  are  falling  into  place  for  our 
Bermuda  trip  June  7  to  9.  We  have  prepared  the  enclosed  itinerary  which  promises- 
a  most  enjoyable  weekend. 

Our  JetStar  is  scheduled  to  bring  some  of  our  people  from  Washington  to 
New  York  City  on  June  7.  If  it  would  fit  your  plans,  we  would  be  glad  to  pick 
up  you  and  Pat  at  Page  Terminal,  Dulles  International  Airport  at  12:00  noon 
on  June  7  for  the  flight  to  LaGuardia,  where  j^ou  will  join  our  other  guests  on 
the  flight  to  Bermuda.  Please  let  me  know  at  j^our  early  convenience  if  you  do  not 
wish  to  travel  on  the  JetStar  to  New  York. 

In  keeping  with  the  spirit  of  the  Bermuda  Holiday,  dress  will  be  casual  for  all 
occasions,  A  summer  sport  jacket  and  necktie  will  be  in  order  for  the  men  on 
Saturday  evening,  with  cocktail  attire  for  the  ladies. 

Regulations  require  that  upon  reentering  the  United  States  each  passenger 
must  present  personal  identification  to  Customs  officials.  A  passport  is  always 
acceptable  but  not  required.  A  birth  certificate  or  driver's  license  will  be 
satisfactory. 

We  are  looking  forward  with  keen  anticipation  to  this  trip  and  to  the  oppor- 
tunity to  spend  the  weekend  with  such  an  outstanding  group.  Glad  you  and  Pat 
will  be  aboard. 
Sincerely, 

Harry  J.  Gray. 

Enclosures. 

SCHEDULE  OF  CONNECTING  COMMERCIAL  FLIGHTS  TO  VARIOUS  CITIES  FROM  WASHINGTON,  D.C.,  FOLLOWING 
ARRIVAL  IN  WASHINGTON  ON  SUNDAY,  JUNE  9,  1974 

Leave  Arrive  Flight 

To  Atlanta 7:25  p.m.  National 8:52  p.m.. Delta  311. 

To  Dallas       11:15  p.m.  Dulles 1:26  a. m AA  317. 

To  Los  Angeles 7:15  p.m.  Dulles 11:10  p.m AA  155.  WA  479. 

To  Miami 7:30  p.m.  National 10:39  p.m NA  403.  SO  227. 

To  Seattle 7:30  p.m.  National 11:20  p.m.  (O'Hare).  UA  677.  UA  153. 

Note:  Transportation  from  Dulles,  following  customs  clearance,  to  Washington's  National  Airport  will  be  provided  by- 
UAC's  JetStar. 


Bermuda  Holiday,  June  7-9,   1974 
friday,  june  7 

Departure,  New  York. — Arrival  of  our  guests  at  Butler  Aviation  Terminal, 
New  York's  LaGuardia  Airport — then  it's  off  on  our  "Bermuda  Holiday"  on- 
board the  P&W/Boeing  737  at  1:30  P.M.  Destination:  Castle  Harbour 'Beach 
and  Golf  Club.  During  our  2-hour  flight  to  Bermuda  a  buffet  lunch  and  refresh- 
ments will  be  served — arrival  3:30  P.M. 

Arrival,  Bermuda. — Following  our  mid-afternoon  arrival  in  Bermuda  we  will 
clear  customs  at  the  Civil  Air  Terminal,  U.S.  Naval  Air  Station.  A  private  coach 
will  transport  the  P&W/Boeing  Party  to  the  Castle  Harbour  Beach  and  Golf 
Club— which  is  approximately  a  20-minute  drive  from  the  airport. 

Arrival,  Castle  Harbour. — A  special  Bermuda  Rum  Swizzle  Reception. 

In  the  evening. — Cocktails  and  Dinner  Bermuda  "Beach  Party  Calypso  Style" — 
a  private  coach  will  provide  transportation,  leaving  the  Golf  Club  at  7:00  P.M. 
Casual  beach  dress  is  a  must! 

Overnight. — Castle  Harbour  Beach  and  Golf  Club,  Tuckers  Town,  Bermuda, 
Phone — 38161  (call  International  Operator  from  the  United  States). 

SATURDAY,    JUNE    8 

Morning. — Breakfast  at  j^our  leisure  in  the  Main  Dining  Room — all  the  facili- 
ties of  the  Castle  Harbour  are  at  your  disposal. 
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Activities: 

Fishing. — A  charter  boat  will  be  available  for  those  wishing  to  go  deep-sea 
fishing.  Departure  time  from  the  dock  will  be  announced. 

Golf  and  Tennis. — A  special  P&W/Boeing  Bermuda  Holiday  Tournament  ha.9 
been  arranged  on  the  challenging  6,179  yard  Castle  Harbour  championship 
course — an  early  breakfast  is  suggested  to  make  a  tee-off  time  of  8:30  a.m. 

Tennis  at  your  leisure. 

Other  Activities. — -A  bus  will  leave  the  main  entrance  of  the  hotel  at  api^roxf- 
mately  10:00  A.]\I.  for  a  sightseeing  trip  through  Bermuda— lunch  will  bo  at  the 
"Peppercorn"  in  the  beautiful  Botanical  Gardens.  Return  to  our  hotel  bj'  4:00 
P.M.,  or  there's  shopping,  sailing,  swimming,  scuba  diving,  cj'cling  or  just  plain 
relaxing  in  the  sun — the  Castle  is  yours! 

Cocktail  Party. — At  7:00  P.M.  we  will  have  a  cocktail  i;)arty  on  the  Golf  Club 
Terrace  with  dinner  and  dancing  to  follow  at  8:00  P.M.  in  the  Golf  Club  Dining 
Room. 

Dinner  show  starts  at  10:45  P.M.  in  the  Round  Table  Room  of  the  hotel — a 
special  section  has  been  reserved. 

Overnight. — Castle  Harbour  Beach  and  Golf  Club. 

SUNDAY,    JUNE    9 

Morning. — Breakfast  at  your  leisure. 

Transportation  will  be  arranged  for  those  wishing  to  attend  church  services. 
Activities: 

Golf  and  Tennis. — Early  morning  tee-off  times  have  been  arranged  for  those 
who  wish  to  play  golf. 

Tennis  at  your  leisure. 

Private  taxi  tours  will  be  arranged  for  those  desiring  other  activities. 

At  2:30  P.M.  our  special  coach  will  leave  the  front  entrance,  returning  us  to 
the  Bermuda  Civil  Air  Terminal  where  we  will  board  the  P&W/Boeing  731  for  a 
3:30  P.M.  departure. 

In  Flight. — A  buffet  dinner  and  refreshments  will  be  served  aloft  during  our 
flight  to  Washington's  Dulles  Airport. 

Customs  Clearance. — Upon  arrival  at  Dulles  at  approximately  5:30  P.M.  all 
P&W'Boeing  guests  wiU  clear  U.S.  Customs,  and  we  say  goodbye  to  our  Wash- 
ington guest<.  Then  our  remaining  guests  will  reboard  and  continue  to  New  York 
(La  Guardia),  ETA  8  P.M.  where  we  say  goodbye  to  our  New  York  guests. 
Then  once  again  it's  wheels  up  to  Chicago  (O'Hare),  our  final  stop  at  approxi- 
mately 9:30  p.m.  C.  D.  T. 

Attachment  6 

,  [Copy  of  memo  supplied  to  the  subcommittee  was  not  legible  enough 
to  print.  Substance  of  memo  may  be  found  at  p.  125,  last  paragraph.] 


Attachment  7 

United  Aircraft  Corf., 

May  24,  1974. 
Hon.  Robert  D.  Timm, 
Sumner,  Md. 

Dear  Bob:  We  have  now  put  the  finishing  touches  on  plans  for  our  Bermuda 
trip,  June  7  to  9.  I  am  enclosing  a  copy  of  our  itinerary  which  mainly  reflects 
changes  in  a  few  details  over  the  preliminary  version  sent  to  you  earlier  this 
month.  One  significant  improvement  is  that  we  have  been  able"  to  arrange  for 
U.S.  Customs  clearance  just  before  departure  from  Bermuda  with  a  saving  of 
both  time  and  inconvenience.  Another  change  is  that  the  UAC  Boeing  737  will 
terminate  the  return  trip  in  New  York,  since  none  of  the  guests  would  seem  to 
benefit  from  a  continuation  to  Chicago. 

I  am  sending  to  you  and  Pat,  under  separate  cover,  a  supply  of  baggage  tags 
and  souvenir  tote  bags  which  I  hope  will  come  in  handy  for  the  trip. 

We  are  all  set  to  pick  u\)  you  and  Pat  at  Page  Terminal,  Dulles  Airport,  at  12 
noon  on  the  day  of  departure.  Don't  forget  to  bring  personal  identification  for 
presentation  to  Customs  officials  upon  our  return. 

Until  June  7  .  .  .! 
Sincerely, 

Harry  J.  Gray. 
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Attachment  8 
filed  july  30,  1974,  before  the  civil  aeronautics  board,  washington,  d.c. 

[Docket  26560] 

In  the  matter  of  the  Petition  of  PAN  AMERICAN  WORLD  AIRWAYS, 
INC.,  for  estaVilishment  of  a  subsidy  mail  rate  pursuant  to  Section  406(b)  of 
the  Federal  Aviation  Act  of  1958,  as  amended 

[Docket  26563] 

In  the  matter  of  the  determination  of  rates  of  compensation  for  the  transporta- 
tion of  mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and  the  services 
connected  therewith,  of  TRANS  WORLD  AIRLINES,  INC.  on  its  inter- 
national oi^erations 

MOTION    TO    DISQUALIFY 

The  Aviation  Consumer  Action  Project  ("ACAP")  hereby  moves  for  the  im- 
mediate disqualification  of  Chairman  Robert  D.  Timm  from  participation  in  any 
further  proceedings  in  the  above-entitled  matters  for  reason  that,  improperly  and 
contrary  to  the  Board's  rules  and  regulations,  he  has  knowlingly  accepted  favors, 
hospitality,  entertainment,  and  transportation  from  one  or  more  persons  who  have 
interests  that  mav  be  substantially  affected  by  his  actions  in  these  proceedings. 
Any  further  participation  on  his  part  would  be  imijroper,  prejudicial  to  the  rights 
and  interests  of  ACAP  as  well  as  other  parties  and  the  public,  and  contarry  to. 
due  process  of  law.  In  support  of  this  motion,  ACAP  alleges  the  following: 

1.  These  proceedings  were  initiated  by  separate  petitions  filed  April  3,  1974, 
bv  Pan  American  World  Airways,  Inc.  ("Pan  American")  and  Trans  World 
Airhnes,  Inc.  ("TWA")  seeking  federal  subsidies  under  section  406  of  the  Federal 
Aviation  Act  of  1958,  49  U.S.C.  1376.  Subsidy  is  payable  under  section  406  only 
upon  a  Board  finding  that  it  is  necessary  to  enable  the  carrier,  under  honest, 
economical,  and  efficient  management,  to  perform  needed  services,  and  such 
determination  normally  may  be  made  by  the  Board  only  after  notice  and  oppor- 
tunity for  hearing,  and  an  exhaustive  examination  of  the  carrier's  operations, 
expenses,  and  other  sources  of  revenue.  Pan  American  has  not  qualified  for  the 
payment  of  section  406  subsidies  since  1958,  and  TWA  has  not  quaUfied  for  such 
pavments  since  1948. 

2.  Pan  American  and  TWA  contend  that  recent  operating  losses  and  nging 
costs,  particularly  the  cost  of  fuel,  justify  and  require  federal  financial  support  in 
order  for  them  to  maintain  their  international  air  services.  Pan  American  demands 
section  406  subsidy  payments  of  $194  million  annually.  TWA  does  not  state  the 
exact  amount  it  seeks  but  rather  demands  section  406  subsidy  payments  to  be 
computed  on  the  basis  of  its  increased  fuel  costs. 

3.  On  April  23,  1974,  ACAP  filed  a  timely  answer,  in  accordance  with  the 
Board's  Rules  of  Practice  in  Economic  Proceedings,  14  C.F.R.  Part  302,  opposing 
the  award  of  subsidies  ot  Pan  American  or  TWA  on  the  basis  of  the  facts  set  forth 
in  their  petitions.  Answers  opposing  the  petitions  have  also  been  filed  by  the  U.S. 
Department  of  Transportation,  the  National  Carrier  Association,  and  the  Davis 
Agencv,  Inc. 

4  The  Board  has  not  yet  acted  upon  Pan  American's  or  TWA  s  petitions,  or 
the  answers  thereto.  On  July  15,  1974  TWA  filed  a  motion  to  expedite  the  pro- 
ceedings in  its  case,  pointing  out  the  urgency  of  its  claim  for  subsidy  reUef 

5.  From  June  7  to  June  9,  1974,  while  Pan  American's  and  TWA's  respective 
petitions  were  pending  before  the  Board,  Chairman  Timm  and  his  wife  were 
guests  of  the  United  Aircraft  Corporation  ("UAC")  for  an  all-expenses-paid 
vacation  to  Bermuda,  including  private  air  transportation  on  UAC's  corporate 
aircraft  and  accommodations  at  the  Castle  Harbour  Hotel.  Harry  J.  Gray, 
Chairman  of  the  Board  of  UAC;  William  T.  Sea  well,  Chairman  of  the  Board  of 
Pan  American;  Charles  C.  Tillinghast,  Jr..  Chairman  of  the  Board  and  Chief 
Executive  Officer  of  TWA;  and  E.  H.  BouUioun,  President  of  the  Boeing  Com- 
mercial Aircraft  Company,  a  subsidiary  of  the  Boeing  Company  ("Boeing"), 
accompanied  Chairman  and  Mrs.  Timm  on  the  Bermuda  outing, 

6.  Others  on  the  trip  included,  inter  alia.  Representative  William  E.  Minshall 
of  Ohio,  a  member  of  the  Subcommittee  on  Transportation  and  of  the  Subcom- 
mittee on  Defense  of  the  House  Appropriations  Committee,  and  Representative 
John  Jarman  of  Oklahoma,  a  member  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce  and  the  chairman  of  its  Subcommittee  on  Transportation 
and  Aeronautics.  Representative  Jarman  has  introduced  proposed  legislation  to 
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provide  subsidies  to  United  States  international  airlines,  for  which  Pan  Am(>riean 
and  TWA  would  be  eligible,  under  other  than  section  4()().  Any  federal  sul:)sidies 
payable  to  Pan  American  or  TWA  under  section  406  or  any  other  provision  of  law 
would  be  subject  to  consideration  by  the  Subcommittee  on  Transportation  of  the 
House  Appropriations  Committee. 

7.  Shortlv  after  the  trip  to  Bermuda,  and  although  no  hearings  or  other  proceed- 
ings have  been  conducted  on  the  applications,  Chairman  Timm  on  June  25,  1974 
stated  that,  al)sent  additional  legislation  of  the  nature  proposed  by  Representative 
Jarman,  federal  subsidies  under  section  40G  would  be  necessary  to  prevent  Pan 
American  and  TWA  from  suffering  serious  financial  losses. 

8.  Pan  American  operates  exclusively  with  aircraft  manufactured  by  Boeing 
which  are  powered  by  engines  manufactured  bv  UAC.  Its  flight  equipment  con- 
sists of  approximately  150  Boeing  model  707,  727  and  747  aircraft  and  approxi- 
matelv  650  Pratt  &  Whitney  JT3D,  JT4A,  JT8D  and  JT9D  engines,  either 
owned  or  leased  by  it,  some  of  which  have  already  been  removed  from  service. 
TWA  owns  and  leases  approximately  195  Boeing  707,  727  and  747  aircraft,  and 
approximate! v  880  Pratt  &  Whitney  JT3D,  JT4A,  JT8D,  and  JT9D  engines 
manufactured  by  UAC,  which  are  used  on  its  Boeing  aircraft  as  well  as  its  Douglas 
DC-9  aircraft. 

9.  Boeing  and  UAC  seek  and  anticipate  substantial  future  business  from  Pan 
American  a"nd  TWA  in  the  furnishing  of  services,  supplies,  spares  and  replacement 
parts  and  equipment,  as  well  as  the  sale  of  new  aircraft,  engines  and  equipment. 
Specifically,  Pan  American  has  ordered  7  Booing  747-SP  aircraft  for  delivery  in 
1976,  and  has  placed  options  for  18  additional  747-SP's,  all  of  which  are  to  be 
powered  bv  engines  manufactured  by  UAC.  TWA  has  ordered  approximately 
17  New  Boeing" 727  aircraft,  together  with  51  new  JTSD9  engines,  for  delivery 
commencing  during  the  3rd  quarter  of  1974  and  concluding  in  the  4th  quarter 
of  1976.  TWA  has  also  placed  options  for  17  additional  727  aircraft  for  future 
deliverv  which,  if  acquired,  will  require  another  51  engines. 

10.  As  a  major  supplier  to  Pan  American  and  TWA,  UAC  has  an  obvious  and 
substantial  interest  in  the  financial  health  and  viabiliy  of  those  airlines.  If  the 
requested  federal  subsidies  are  not  granted  by  the  Board,  Pan  American  and  TWA 
may  not  be  able  to  finance  and  acquire  some  or  all  of  the  Boeing  aircraft  and  UAC 
engines  presently  on  order  and  under  option,  whereas  their  ability  to  do  so,  and 
to  acquire  additional  aircraft  and  engines  in  the  future,  waiuld  be  significantly 
enhanced  by  favorable  determinations  in  the  subsidy  proceedings. 

11.  It  was  improper  snd  a  violation  of  the  Board's  Rules  of  Conduct,  14  C.F.R. 
§  300.10,  for  UAC,  as  a  person  interested  in  the  business  of  the  Board  and  par- 
ticularly in  the  Pan  American  and  TWA  subsidy  cases,  to  offer  and  provide  the 
favors,'  hospitality,  entertainment  and  transportation  to  Chairman  Timm 
described  above. 

12.  It  was  a  violation  of  the  Board's  Special  Regulations  on  Employee  Respon- 
sibihMcs  and  Conduct,  14  C.F.R.  §  370.73.5-21,  for  Chairman  Timm  to  accept 
such  hospitality  and  entertainment  from  UAC,  which  he  knew  or  should  have 
known  to  have  interests  that  may  be  substantially  affected  by  the  performance 
or  nonperformance  of  his  official  duty.  Chairman  Timm's  conduct  also  creates 
the  appearance  of  impropriety  and  adversely  affects  the  confidence_of_the  public 
in  the  integrity  of  the  Government,  contrarv  to  14  C.F.R.  §  370.735-55. 

13.  The  Board's  Rules  of  Conduct,  14  C.F.R.  §  300.1,  require  that  "the  highest 
standards  of  judicial  and  professional  ethics"  be  observed  by  its  members  and 
employees  who  participate  in  the  adjudication  of  cases.  The  Board's  own  regula- 
tions articulate  clearly  why,  in  the  circumstances  presented  here,  there  is  no  viable 
alternative  to  the  prompt  disqualification  of  Chairman  Timm  from  any  participa- 
tion or  involvement  in  the  instant  proceedings : 

"The  maintenance  of  unusually  high  standards  of  honesty,  integrity,  impar- 
tiality, and  conduct  by  Government  employees  is  essential  to  assure  the  proper 
performance  of  the  Government  business  and  the  maintenance  of  confidence  by 
citizens  in  their  Government.  In  a  regulatory  agency  such  as  the  Civil  Aero- 
nautics Board,  whose  actions  affect  the  safety  and  financial  interest  of  a  large 
number  of  persons  (the  users  of  air  transportation  as  well  as  the  suppliers  of  the 
service),  it  is  particularly  important  that  every  employee  be  completely  impartial, 
honest  and  above  suspicion  of  improper  conduct.  Accordingly,  the  Board  re- 
quires that  its  employees  adhere  strictly  to  the  highest  standard  of  ethical  con- 
duct in  all  their  social,  business,  political  and  other  off-the-job  activities,  relation- 
ships and  interests  as  well  as  in  their  official  actions.  All  Board  employees  shall 
exercise  their  informed  judgment  to  avoid  situations  w^hich  might  result  in  actual 
or  apparent  misconduct  or  conflicts  of  interest.  Failure  to  adhere  to  the  require- 
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iiients  of  the  regulations  in  this  part  will  constitute  cause  for  disciplinary  action, 
including,  in  appropriate  cases,  removal.  Any  such  administrative  disciplinary 
iiction  may  be  in  addition  to  any  penalty  prescribed  by  law.  14  C.F.R.  §  370.735- 
J3." 

14.  By  letter  of  July  18,  1974,  ACAP  requested  Chairman  Timm  to  voluntarily 
disqualify  himself  from  any  participation  in  matters  in  which  UAC,  Pan  American, 
or  TWA  is  a  party  or  is  otherwise  interested.  (Exhibit  A).  On  July  22,  1974, 
Chairman  Timm  refused  ACAP's  request.  (Exhibit  B). 

For  these  reasons,  ACAP  moves  that  Chairman  Timm  immediately  and 
affirmatively  remove  himself  or  be  removed  by  the  Board  from  all  participation 
in  these  proceedings,  including  any  consideration,  decision,  discussion  with  Board 
jiiembers  or  employees,  or  any  other  involvement  therein. 

Respectfully  submitted, 

Reuben  B.  Robertson,  III, 
Attorney  for  Aviation  Conbumer  Action  Project, 


Attachment  9 
[Order  74-9-50] 

UNITED  STATES  OF  AMERICA,   CIVIL  AERONAUTICS  BOARD,   WASHINGTON,  D.C. 

(Adopted  by  the  Civil  Aeronautics  Board  at  its  office  in  Washington,  D.C,  on 
the  16th  day  of  September,  1974) 

[Docket  26560] 

In  the  Matter  of  Petitions  of  PAN  AMERICAN  WORLD  AIRWAYS,  INC. 

for  establishment  of   Subsidy   Mail   Rates  pursuant  to   Section  406(b)    of  the 
Federal  Aviation  Act  of  1958,  as  amended. 

[Docket  265G3] 

In  the  Matter  of  a  Petition  of  TRANS  WORLD  AIRLINES,  INC.  for  es- 
tablishment of  Subsidy  Mail  Rates  for  its  International  Operations. 

ORDER  GRANTING  AND  DENYING  PETITIONS  TO  INTERVENE  AND  DISMISSING  MOTION 

On  April  3,  1974,  Trans  World  Airlines,  Inc.,  filed  a  petition  requesting  the 
estal)lishment  of  temijorary  and  final  subsidy  mail  rates  in  Docket  26563.  On 
April  3,  and  August  23,  1974,  respectively,  Pan  American  World  Airways,  Inc. 
(Pan  Am),  filed  petitions  requesting  the  establishment  of  final  and  temporary 
subsidy  mail  rates  in  Docket  26560.  On  July  30,  1974,  the  Aviation  Consumer 
Action  Project  (ACAP)  filed  a  motion  to  disqualify  Chairman  Robert  D.  Timm 
from  participation  in  these  proceedings.  ACAP  has  also  filed  a  petition  to  inter- 
vene in  Dockets  26560  and  26563,  and  the  Department  of  Transportation  (DOT) 
has  petitioned  to  intervene  in  Docket  26560.  Pan  Am  has  filed  answers  to  these 
petitions. 

It  is  appropriate  at  this  time  to  rule  upon  the  petitions  filed  bj^  DOT,  in  light 
of  that  Department's  special  status  under  Section  406 (l>),  and  by  ACAP,  because 
its  right  to  move  to  disqualify  Chairman  Timm  is  dependent  upon  grant  of 
intervention.  For  the  reasons  set  forth  below,  we  have  determined  to  grant  the 
petition  of  DOT,  deny  the  petition  of  ACAP,  and  dismiss  ACAP's  motion  to 
disqualify.  Alternatively,  were  we  to  entertain  ACAP's  motion,  we  would  deny 
it  for  reasons  hereinafter  noted. 

The  Federal  Aviation  Act  of  1958,  as  amended,  does  not  provide  for  intervention 
jn  Board  [proceedings.  However,  the  Board's  Rules  of  Practice  in  Economic  Pro- 
ceedings i^ermit  some  form  of  participation  by  third  persons  in  all  proceedings 
governed  by  those  rules.  Thus,  any  [person  maj^  participate  in  hearing  matters 
without  seeking  intervention  (Rule  14)  and  may  also  submit  memoranda  in 
support  of  or  in  opposition  to  mail-rate  petitions  or  orders  to  show  cause  (Rules 
302  and  305(c)). 

Formal  intervention  in  hearing  cases  is  governed  by  Rule  15,  which  specifies 
tliat  "any  person  who  has  a  statutory  right  to  be  made  a  party  *  *  *  shall  be 
])ermitted  to  intervene,"  and  that  other  jiersons  may  be  permitted  to  do  so. 
Rule  15(b)  sets  forth  various  factors  which  the  Board  considers  in  determining 
whether  formal  intervention  will  be  permitted. 
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Orders  fixing  rates  for  the  transportation  of  mail  are  entered  under  Section  406 
of  the  Act.  Section  406  (h)  i)rovides  that,  in  determining  subsidy  rates,  the  Board 
shall  take  into  consideration 

"(3)  the  need  of  each  such  air  carrier  *  *  *  for  compensation  for  the  transporta- 
tion of  mail  sufficient  to  insure  the  performance  of  such  service  [necessary  and 
adequate],  and,  together  with  all  other  revenue  of  the  air  carrier,  to  enable  such 
air  carrier  under  honest,  economical,  and  efficient  management,  to  maintain  and 
continue  the  development  of  air  transportation  to  the  extent  and  of  the  character 
and  quality  required  for  the  commerce  of  the  United  States,  the  Postal  Service, 
and  the  national  defense." 

The    Department  of   Transportation   Act    (effective   April   1,    1967)    added   the 
following  sentence: 

"In  applying  clause  (3)  *  *  *,  the  Board  shall  take  into  consideration  any 
standards  and  criteria  prescribed  by  the  Secretarj^  of  Transportation,  for  de- 
termining the  character  and  quality  of  transportation  required  for  the  commerce 
of  the  United  States  and  the  national  defense." 

Under  Section  406(c),  the  Board  pays  subsidy  out  of  appropriations  made  to  the 
Board  for  that  purpose. 

Under  the  Board's  rules,  the  parties  of  right  to  mail-rate  cases  are  (1)  the  air 
carrier  or  carriers  for  which  the  rate  or  rates  are  to  be  fixed,  (2)  bureau  counsel, 
and  (3)  the  Postmaster  General.  We  further  construe  the  language  added  to 
Section  406(b)  by  the  Department  of  Transportation  Act  to  give  DOT  a  statutory 
right  of  intervention  in  subsidy  proceedings  before  the  Board.  Therefore,  at  this 
time  we  are  granting  the  petition  of  DOT  for  leave  to  intervene  in  Docket  26560. 

As  noted  previously,  ACAP  has  filed  a  motion  to  disqualify  Chairman  Robert 
D.  Timm  from  participation  in  these  proceedings.  Since  under  Rule  18(a-l) 
motions  to  disqualify  can  be  filed  only  by  a  party  to  the  proceeding,  we  must  pass 
upon  ACAP's  petition  for  leave  to  intervene.  The  petition  alleges  that  ACAP  is  a 
nonprofit  advocate  of  consumer  rights  and  the  public  interest;  that  the  outcome 
of  this  case  will  affect  the  interests  of  taxpayers,  consumers,  and  citizens ;  that  it 
has  participated  in  other  proceedings  before  the  Board;  that  ACAP's  participation 
based  on  its  interest  and  experience  before  the  Board  and  other  agencies  is  likely 
to  assist  in  the  development  of  a  sound  record  and  wiU  not  unduly  broaden  the 
issues  or  delay  the  proceedings ;  and  that  no  other  means  exist  by  which  the  con- 
sumer and  citizen  interests  represented  by  ACAP  will  be  protected. 

The  right  of  ACAP  to  intervene  in  proceedings  under  Section  406  of  the  Act 
has  already  been  considered  by  the  Board  in  some  detail  in  the  Priority  and 
Nonpriority  Domestic  Service  Mail  Rates  Investigation.^  In  that  proceeding,  the 
Board  denied  ACAP's  petition  for  leave  to  intervene  on  the  ground  that  the 
Federal  Aviation  Act  does  not  confer  a  right  to  intervene  in  mail-rate  proceedings 
upon  the  users  of  mail  or  taxpayers  as  such,  and  that  leave  to  intervene  was  not 
warranted  as  a  matter  of  discretion  in  light  of  the  criteria  of  Rule  lo(b).5  While 
the  instant  proceedings  involve  subsidy  mail  rates,  as  opposed  to  service  rates, 
the  considerations  relied  upon  in  our  previous  denial  of  leave  to  intervene  are 
basically  applicable  here,  and  accordingly  we  will  deny  ACAP's  petition  for  leave 
to  intervene  in  these  proceedings. 

Consistent  with  our  earlier  order,  the  Board  here  proceeds  upon  certain  assump- 
tions which  are  not  in  fact  established  in  ACAP's  petition,  namely,  that  the 
persons  comprising  ACAP  are  federal  taxpayers  and  consumers,  and  that  ACAP 
is  authorized  to  represent  the  interests  of  such  persons  or  readilj'  may  establish 
such  authority.  Moreover,  we  assume  that,  if  those  interests  entitle  petitioners 
to  intervene,  they  may  urge  public  interest  considerations  which  transcend  their 
individual  interests.^ 

The  Board  finds  that  the  claimed  adverse  effects  upon  petitioners  are  too 
speculative  and  indirect,  and  the  interests  asserted  by  them  too  insubstantial, 
to  repuire  a  grant  of  their  petition,  and  that  such  petition  should  be  denied. 

The  Board  also  notes  that  the  interest  which  petitioners  assert  in  this  matter 
is  no  different  from  that  which  any  citizen  would  be  equally  entitled  to  assert,  and 
that  the  statute  has  heretofore  been  construed  to  require  a  special  interest  in  sub- 
sidy mail-rate  matters  as  a  prerequisite  to  intervention  of  right. ^  In  sum,  the 

<  Docket  23080-1. 

6  Order  73-11-00,  November  20,  1973. 

0  See  Sierra  Club  v.  Morton,  405  U.S.  727  (1972);  Entironmental  Defense  Fund  v:  Environmental  ProtfCtion 

Agency,  465  F.  2d  528  (D.C.  Cir.  1972).  .     ,      .  ^ 

■Seaboard  d  Western  Airlines  v.  CAB,  181  F.  2d  515    (D.C.  Cir.  1949),  cert,  denied, 

.S?.9  U.S.  963;  cf.  Sierra  Club  v.  Morton,  405  U.S.  727   (1973)  ;  Flast  v.  Cohen,  392  U.S. 

83  (1968). 
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Federal  Aviation  Act  neither  in  terms  nor  by  implication  confers  any  right  to 
intervention  in  mail-rate  proceedings  upon  taxpayers  or  consumers  as  such. 

Neither  does  the  Board  find  that  the  petition  for  leave  to  intervene  should  be 
granted  as  a  matter  of  discretion  in  light  of  the  criteria  of  Rule  lo(b).  As  indicated, 
the  petitioners  have  no  suljstantial  interest  in  these  proceedings,  and  there  is  no 
showing  of  any  direct,  immediate,  or  substantial  effect  upon  them  of  Board 
orders  that  may  be  issued  in  these  proceedings.  In  our  opinion,  the  opportunity 
for  participation  afforded  ACAP  under  Rules  14  and  302  is  adequate,  and  par- 
ticularly in  light  of  the  fact  that  the  interests  which  the  petitioners  seek  to  vindi- 
cate are  also  ones  which  are  represented  by  the  Department  of  Transportation 
and  bureau  counsel.  The  Board  is  charged  with  the  duty  of  determining  the 
character  and  quality  of  transportation  required  for  the  commerce  of  the  United 
States  and  the  national  defense  and  in  doing  so  must  consider  standards  and 
criteria  prescribed  by  DOT.  ACAP  alleges  no  expertise  in  subsidy  mail-rate 
matters  and  there  is  no  reason  to  believe  that  ACAP's  intervention  would  provide 
any  more  assistance  to  the  Board  than  that  provided  by  DOT  and  the  Board's 
staff,  in  protecting  the  interests  represented  by  ACAP. 

Therefore,  based  on  the  above,  we  have  decided  to  deny  the  petition  of  ACAP 
for  leave  to  intervene  as  a  party  in  these  proceedings. 

Since  only  parties  are  entitled  to  seek  disqualification  of  a  member  under  Rule 
18(a-l)  of  our  Rules  of  Practice,  ACAP's  motion  to  disqualify  Chairman  Timm 
from  participating  in  these  proceedings  must  be  dismissed.  Nevertheless,  Chair- 
man Timm  has  considered  the  allegations  contained  in  the  motion  and,  in  his 
separate  statement  attached  to  this  order,  has  concluded  that  these  allegations 
do  not  warrant  that  he  disqualify  himself.  The  Board  upon  review  of  the  foregoing 
finds  that  there  has  been  no  showing  that  the  Chairman  should  be  disciualified. 

Accordingly,  pursuant  to  the  Federal  Aviation  Act  of  1958,  and  particularly 
Sections  204(a)  and  406  thereof,  and  the  regulations  promulgated  in  14  CFR 
Part  302, 

IT  IS  ORDERED  THAT: 

1.  The  petition  of  the  Department  of  Transportation  for  leave  to  intervene 
in  Docket  26o60  be  and  it  is  hereby  granted. 

2.  The  petition  of  the  Aviation  Consumer  Action  Project  for  leave  to  intervene 
in  Dockets  26.560  and  26563  be  and  it  is  hereby  denied. 

3.  The  motion  to  disqualify  filed  by  the  Aviation  Consumer  Action  Project 
in  Dockets  26560  and  26563  be  and  it  is  hereby  dismissed. 

[SEAL]  Edw^in  Z,  Holland, 

Secretary. 

Statement  of  Robert  D.  Timm,  Chairman 

The  grounds  on  which  I  am  asserted  to  be  disqualified  are  that  my  wife  and 
I  were  guests  of  Harry  J.  Gray,  President  of  United  Aircraft  Corporation,  on  a 
weekend  vacation  to  Bermuda,  and  that  others  on  the  trip  included  officials  of 
Pan  American  World  Airways,  Trans  World  Airlines,  Boeing  Aircraft  Company, 
and  tw^o  Congressmen;  that  Pan  American  and  TWA  are  present  and  potential 
customers  of  United  Aircraft  and  Boeing;  that  a  favorable  determination  in  the 
subsid}^  proceedings  would  significantly  enhance  the  ability  of  Pan  American 
and  TWA  to  finance  and  acquire  Boeing  and  United  Aircraft  engines;  that 
the  two  Congressmen  have  either  introduced  legislation  proposing  subsidies  to 
United  States  international  air  lines  or  are  members  of  congressional  committees 
charged  with  responsibility  for  transportation  and  subsidy  matters,  or  both; 
and  that  my  acceptance  of  the  trip  constituted  a  violation  of  14  CFR  370.735-21 
and  -55. 

The  question  of  whether  my  participation  in  this  trip  should  be  grounds  for 
disqualifying  me  in  Board  proceedings  has  heretofore  been  the  subject  of  corre- 
spondence between  m.yself  and  the  Chairman  of  the  Special  Subcommittee  for 
Investigation  for  the  Committee  on  Interstate  and  Foreign  Commerce.  In  that 
correspondence,  I  pointed  out  that  I  did  not  focus  on  the  fact  that  there  might  be 
any  problems  associated  with  a  trip  as  a  guest  of  an  executive  of  a  corporation 
which  the  Board  does  not  regulate,  but  that  in  the  light  of  the  facts  subsequently 
brought  to  my  attention,  I  should  have  decUned  the  invitation.  Moreover,  I  also 
pointed  out  that  during  the  course  of  the  weekend,  no  business  relating  to  this 
or  any  other  matter  before  the  Board  was  discussed  by  me  or  by  my  host  or 
fellow  guests  in  my  presence.  Additionally,  I  have  forwarded  to  Harry  J.  Gray 
a  check  for  the  costs  attributable  to  me  and  my  wife  in  connection  with  the  trip. 
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The  asserted  hases  for  disq\ialification  on  my  part  thus  reduce  themselves  to 
the  contentions  that  mv  initial  acceptance  of  the  trip  serves  to  disqualify  me  frorn 
participating  in  any  matter  Avhich  may  be  thought  to  have  any  mdirect  impact 
upon  the  interests  of  United  Aircraft,  and  that  the  presence  of  airline  repre^senta- 
tives  similarly  should  be  disqualifying  with  respect  to  any  matter  m  which  they 
or  the  air  carriers  mav  have  or  be  thought  to  have  an  interest.  I  do  not  consider 
that  I  should  distiualify  nivsclf  on  either  ground.  I  have  done  everything  neces- 
sary to  free  myself  of  aiiy  appearance  of  obligation  to  United  Aircraft  Corporation. 
The  mere  presence  of  Board  iSIembers  at  social  occasions  with  representatives  of 
the  aviation  industry  and  members  of  Congress  cannot  be  deemed  to  be  dis- 
qualifying. There  are,  therefore,  no  grounds  to  suggest  that  I  will  be  unable  to 
discharge  mv  duties  as  a  Board  :Member  in  a  fair  and  impartial  manner. 

(S)     Robert  D.  Timv. 

Mr.  HuNGATE.  Any  desire  to  comment  at  this  point? 

Mr.  RoBSON.  I  would  like  to  make  a  very  brief  comment  and  that 
is  on  the  ciuestion  of  overall  standards  of  conduct.  I  think  they  are 
important.  One  of  the  fu'st  things  we  did  when  I  arrived  was  to  ask 
for  a  total  review  of  our  standards  of  conduct  regulations.  That  is 
now  underway. 

It  is  part  of  our  responsibilities  and  I  don't  disagree  with  that 
perception.  It  is  an  issue  we  have  addressed  in  a  broader  vein  than 
any  particular  instance. 

^Ir.  FiTHiAx.  The  one  that  seems  most  appropriate  here  is  the 
section  F  of  the  370,  which  I  dhected  to  your  attention.  It  is  just  a  one 
line  thing  and  it  says  those  things  "affecting  adversely  the  confidence 
of  the  public  in  the'integrity  of  the  government." 

This  has  been  my  guidance  in  this. 

Mr.  Hung  ATE.  Mrs.  Fen  wick? 

Mrs.  Fenwick.  I  share  my  colleague's  concern.  I  don't  think  we 
can  say  that  the  actions  of  'the  Board  in  regulating  for  aulines  are 
more  important  than  the  sense  of  confidence  that  the  people  have  a 
right  to  have  in  any  governmental  agency. 

You  say  that — when  did  you  arrive? 

Mr.  RoBSox.  I  have  been  here  90  days. 

Mrs.  Fenwick.  When  do  you  expect  the  review  of  which  you  spoke 
of  the  ethics? 

Mr.  RoBSON.  Standards  of  Conduct.  I  would  expect  it  probably  in 
another  month  and  a  half.  It  is  a  total  review  of  the  entire  regulation. 

Mrs.  Fenavick.  There  were  no  regulations? 

Mr.  RoBSON.  Yes,  but  now  we  are  seeing  whether  they  are  adequate. 

Mrs.  Fenavick.  How  big  a  document  is  it? 

Mr.  RoBSON.  Let  me  explain  this  a  httle  bit.  What  we  asked  be 
done  is,  there  has  been  a  good  deal  of  focus  on  this  problem  in  the 
last  couple  of  3^ears.  A  number  of  other  agencies  have  put  out  regula- 
tions dealing  with  various  aspects  of  these  problems. 

I  have  asked  that  this  study  be  one  in  which  we  address  what  others 
have  done  and  to  test  our  regulations  against  those. 

Mrs.  Fenh^'Ick.  But  isn't  it  clear  that  no  member  of  the  Board  should 
accept  any  favor  from  any  aMine  ever?  Isn't  that  the  beginning  of 
common  sense  as  far  as  the  public  is  concerned?  Could  not  an  mterim 
measure  of  this  kind  be  adopted? 

This  is  not  just  in  this  countrj^;  the  ombudsman  in  Sweden  dis- 
covered that  members  of  Parliament  were  going  to  take  a  trip  to 
inspect  how  airlines  were  working.  They  were  on  a  committee  con- 
cerned ^\i{h  the  regulation  of  airlines  and  he  revealed  the  fact  and 
the  whole  thing  was  dropped.  People  who  are  in  a  regulatory  position 
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or  in  a  legislative  position  cannot  accept  favors  from  those  whom  they 
regulate.  It  seems  to  me  that  that  is  just  the  beginning  of  public 
confidence. 

I  would  like  to  ask  you  some  more,  though. 

One  begins  to  wonder  whether  or  not  we  have  too  much  regulation, 
whether  Ave  have  saddled  every  enterprise  with  almost  impossible 
regulations  and  paperwork. 

But  more  important  than  that  is  a  sense  of  confidence  in  how  we  are 
all  operating. 

Mr.  RoBSOX.  I  think  they  are  interdependent  and  the  authority  of 
Government  stems  from  its  perception  as  being  objective  and  credible. 

I  agree. 

Mrs.  Fenwick.  And  ethical. 

Mr.  RoBSON.  And  ethical. 

Mrs.  Fexwick.  Otherwise  the  public  can  question  sets  of  regulations 
that  are  inconvenient  for  them  because  they  have  both,  inconvenience 
and  injustice. 

Mr.  RoBSON.  I  don't  quarrel  with  your  precept  at  all. 

Mrs.  Fenwick.  What  powers  have  you  to  require — you  adopt  by 
laws  by  a  majority  vote  of  3'our  board? 

Mr.  RoBSON.  Yes. 

Airs.  Fenwick.  Are  there  provisions  for  disqualif^^ing  a  member 
whose  conduct  is  in  question  from  voting  on  these  procedures? 

Mr.  RoBSON.  Most  frequently  the  question  of  a  member's  par- 
ticipation comes  up  in  a  particular  case.  A  member  will  either  deter- 
mine that  he  does  not  want  to  participate  in  the  case,  or,  secondly,  a 
party  to  the  proceeding  will  say,  we  think  so-and-so  should  not  par- 
ticipate in  the  proceeding. 

If  my  memory  is  correct,  and  Joe,  you  correct  me  if  it  is  not,  the 
Board  has  been  generally  viewed  as  having  the  ultimate  power  to 
rule  on  the  participation  of  a  member  in  a  particular  case.  I  can't 
speak  with  the  experience  of  90  days  as  to  what  has  happened  in  the 
past  on  these  kinds  of  issues. 

Mr.  HuNGATE.  Would  Mr.  Minetti  care  to  address  that? 

Mr.  Minetti.  I  was  just  trying  to  recall  whether  or  not  we  had 
any  similar  cases  prior  to  this  time.  I  don't  recall  them. 

Mrs.  Fexwick.  Is  it  that  they  were  not  brought  to  your  attention 
or  was  that  not  considered  such  a  crucial  area? 

Did  you  have  any  suggestions  there  might  be  something  wTong 
and  investigated  it  and  found  it  to  be  perfectly  okaj^?  What  has  been 
the  attitvide? 

Mr.  Minetti.  I  recall  one  case  which  was  investigated  and  it 
was  found  that  there  was  nothing  wrong. 

Mrs.  Fenwick.  Have  you  had  a  policy  for  the  past  16  years  that 
members  of  the  Board  do  not  accept  any  favors  of  any  kind? 

Mr.  Minetti.  I  think  that  is  MTitten  into  our  code  of  ethics. 

Mr.  Edles.  The  Board  generally  adheres  to  the  standards  of 
judicial  ethics  wdiich  would  of  course  encompass  the  fact  that  they 
do  not  take  favors  from  people  that  come  before  them,  before  the 
Board. 

That  rule  is  applicable  to  the  judiciary  and  it  is  applicable  to 
administrative  agencies  as  well. 

Mrs.  Fenwick.  It  is  not  written  dowm  specificall}^? 
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Mr.  Edles.  There  is  a  provision  which  indicates  that  the  Board 
follows  the  rules  of  judicial  ethics.  It  would  seem  fundamental  to 
me  that  Board  members  would  not  accept  favors. 

What  happens  in  the  cases  outlined  here? 

Mr.  Edles.  It  is  my  understanding  that  historically  Board  mem- 
bers have  disqualified  themselves  from  participation  in  cases  in  which 
there  is  any  suggestion  that  they  may  have  had  deahngs  with  people- 
who  have  later  come  before  the  Board. 

Mrs.  Fenwick.  This  is  upsetting.  I  am  trying  to  get  to  the  bottom 
line.  If  there  is  general  applicability  of  the  rules  of  judicial  conduct 
in  this  regard  and  it  is  revealed  that  a  member  of  the  Board  has. 
accepted  a  favor,  what  do  you  do? 

Mr.  RoBSON.  In  the  case  that  involves  these  parties,  Mr.  Timm- 
disqualifies  himself. 

Mr.  Fenwick.  But  what  do  you  do,  get  hhn  off  the  Board  at 
once,  or  what? 

Mr.  Edles.  It  is  my  understanding — again,  I  am  not  an  expert 
on  conduct  questions — but  it  is  my  understanding  that  the  Board 
does  have  authority  in  particular  cases  to  disqualify  a  member. 

Each  Board  member  is  a  Presidential  appointee  confirmed  by  the 
Senate  and  subject  to  impeachment  processes.  Subject  to  check,  the 
Board  does  not  as  a  solution  haA^e  the  power  to  relieve  one  of  its 
members  of  his  position. 

Mrs.  Fenwick.  That  may  be  the  problem. 

Mr.  RoBsox.  They  are  independently  appointed. 

Mrs.  Fenwick.  Thank  you. 

Mr.  Hungate.  I  am  interested  in  the  time  it  takes  to  dispose  of 
matters  and  I  know  from  statements  I  have  read  from  the  chairman 
and  in  the  press  that  this  is  a  concern  of  3'ours. 

Before  I  get  into  the  American  Watch  Association  case,  I  would  like 
to  ask  if  you  have  any  system  where  your  people,  administrative  law 
judges  and  other  people  in  that  business,  if  you  have  any  system  such 
as  some  courts  do  so  that  you  know  how  many  cases  3'ou  have  got, 
what  the  case  load  of  each  judge  is,  and  how  old  his  cases  are. 

In  other  words,  how  many  would  be  5  or  6  or  10  years  old?  Do  you 
have  that  system? 

Mr.  Robson.  Let  me  address  the  general  problem  of  expedition. 
The  answer  to  your  specific  question  is,  yes,  there  is  a  docket  dis- 
closure proceeding  or  process.  That  does  not  resolve  the  question  and 
I  think  the  expedition  of  decisionmakmg  rests  essentially  in  three 
pieces. 

One,  that  the  resources  are  adequate;  two,  that  the  manageinent  of 
the  process  is  good,  and  that  a  sense  of  urgency  and  expedition  is 
instilled  in  the  process;  and  three,  that  the  procedures  themselves  are 
promotive  of  expeditious  decisionmaking. 

Mr.  Hungate.  Could  I  ask  what  would  be  the  most  recent  date  for 
which  you  would  have  available  figures  on  how  man}^  cases  are  now 
pending? 

Mr.  Robson.  I  think  it  is  the  end  of  the  month. 
Mr.  Hungate.  Would  you  have  any  idea  of  how  many  cases  were 
pending  June  30? 

Mr.  Robson.  I  will  supply  that. 

Mr.  Hungate.  Can  you  supply  that  by  Friday? 

Mr.  Robson.  Yes. 
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Mr.  HuNGATE.  Can  a'ou  give  me  a  general  idea  at  tnis  time? 

Mr.  RoBsox.  There  are  cases  and  there  are  cases  and  there  are 
cases.  I  don't  sky  that  facetiously.  There  are  proceedings  of  magnitude 
where  you  have  the  hearings  and  the  full  trappings  of  an  administrative 
proceeding.  There  are  also  a  welter  of  various  kinds  of  applications 
that  on  an}^  given  day  will  be  pending  in  the  agency  and  get  into  the 
hundreds. 

Mr.  HuNGATE.  Does  that  show  in  your  management  report?  Are 
those  cases  separated  in  that  report? 

Mr.  RoBsoN.  I  am  sure  we  can  break  the  so-called  heard  cases^ 
where  there  is  a  proceeding,  from  those 

Mr.  HuNGATE.  Would  you  have  an  idea  as  to  the  oldest  case  that 
is  there,  how  old  it  is? 

jMr.  RoBsoN.  Mr.  Minetti  can  probably  answer  that  better  than 
I  can. 

Mr.  Minetti.  My  assistant  tells  met  hat  the  oldest  one  involves 
service  to  mainland  China,  which  has  been  suspended  for  25  years. 

Mr.  HuNGATE.  That  has  been  pending  that  long? 

What  about  the  domestic  vintages?  Can  you  give  us  an  idea  on 
that? 

Air.  Minetti.  I  suspect  the  oldest  would  be  a  case  for  renewal  of 
some  temporaiy  authority  which  expired  but  which  nobody  has — 
there  are  some  cases  from  the  1950's,  applications  to  renew  temporary 
authority  which  it  has  never  been  thought  important  to  go  forward 
with  as  nobody  objected. 

Mr.  HuNGATE.  Mr.  Minetti,  is  there  no  pattern  such  as  we  used  to 
have  in  our  court  that  if  you  let  it  sleep  for  so  long  the  judge  knocked 
it  in  the  head  for  j^ou?  Is  there  anything  automatic  like  every  year 
we  send  out  a  general  notice  and  eveiy thing  that  is  a  year  old  or  10 
3^ears  old,  and  unless  you  take  action,  it  will  be  dismissed? 

Mr.  Minetti.  If  an  application  has  been  pending  3  years  and  no 
action  has  been  taken  on  it,  then  that  is  dismissed. 

Mr.  HuNGATE.  But  we  still  have  some  that  are  25  3'ears  old. 

Mr.  AIiNETTi.  The  mainland  China  one. 

Mr.  HuNGATE.  Why  didn't  that  fall  under  the  rule? 

Mr.  Edles.  The  rule  on  applications  means  that  any  application 
that  comes  in  and  is  not  otherwise  acted  on  gets  set  aside  after  3 
years.  Many  applications  come  in  and  many  actions  taken  and  that 
sets  aside  the  3-3^ear  rule.  Ver^T-  often  the  parties  themselves  to  the 
case  will  seek  to  have  it  dismissed  or  will  seek  to  have  it  deferred. 

In  those  circumstances,  the  cases  can  really  go  on  and  on  for  a 
long  while.  It  has  been  my  experience  that  no  very  important  matter 
has  been  left  lying  on  the  board's  docket  without  somebody  tickling 
us  to  get  it  done. 

Mr.  HuNGATE.  Well,  let  me  use  a  feather  here.  [Laughter.] 

Let  me  go  into  some  detail  about  the  American  Watch  case.  We 
have  a  letter  of  July  25  on  behalf  of  the  American  Watch  Association 
to  bring  to  your  attention  a  situation  in  which  inexplicable  regulations 
on  the  part  of  the  CAB  is  affectmg  economic  viabilit}^  They  are 
essentiallv  small  businessmen  engaged  in  importation  of  watches  and 
clocks.  The  members  are  particularly  dependent  upon  air  transporta- 
tion for  distribution  of  watches  to  thousands  of  jewelers  and  retail 
outlets  throughout  the  United  States. 
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This  dependency  carries  with  it  serious  handicaps.  Anv  high  value, 
low  volume  comniodity  represents  a  prime  target  for  theft  and  pilfer- 
age. Watches  are  not  exceptions.  The  association  has  attempted  to 
work  with  the  air  carriers  to  provide  better  security. 

International  carriers  have  cooperated  fully.  Domestic  carriers  with 
rare  exceptions  adopted  another  tack.  Rather  than  cooperate  with  the 
shippers  certain  of  these  carriers  attempted  either  to  discourage  the 
air  transportation  use  or  to  pass  on  the  cost  of  loss  to  shipper. 

Others  abrogated  their  common  carrier  obligations.  The  Board 
has  suspended  the  carrier  attempts  to  impose  onerous  tariffs  on  carriers 
of  watches  and  clocks. 

A  full  board  investigation  of  this  matter  was  initiated  July  4,  1970. 
Following  a  7  week  hearing,  the  administrative  law  judge  found  that 
a  number  of  the  rules  and  practices  which  discriminated  against  ship- 
ments of  watches  were  unjust,  unreasonable  and  unjustly  discrimina- 
tory and  therefore  ind awful. 

Briefs  and  reply  briefs  were  filed.  Oral  argument  held  October  24, 
1973.  21  months  later  the  Board  action  has  been  issued.  So  far  as  we 
can  ascertain  there  is  little  likelihood  a  decision  will  be  made  in  the 
near  future.  Bu  statute,  the  CAB  can  only  suspend  a  tariff  provision 
for  a  period  total  of  180  days. 

Unless  within  this  time  frame  they  are  found  unlawful,  they  become 
effective.  In  a  tariff  filing  designated  for  effectiveness  April  30,  1975, 
TWA  proposed  a  tariff  rule  sharply  at  odds  with  the  judge's  findings. 

TWA  has  not  withdrawn  the  tariff.  Thus  unless  the  Board  issues 
a  decision  or  before — on  or  before  October  16,  1975,  a  ruling  will  go 
into  effect,  since  TWA  is  one  of  the  largest  air  carriers  serving  domestic 
points. 

The  association  feels  it  has  proceeded  in  good  faith.  Nonetheless 
carriers  such  as  TWA  are  able  to  utilize  the  board  delay  to  implement 
rules  having  serious  adverse  impact  on  members. 

They  hope  we  can  get  this  moving.  What  comment  could  we  have, 
either  Mr.  Chan-man  or  Mr.  Minetti  or  anyone  as  to  what  we  might 
do?  Can  we  make  this  an  example? 

Mr.  RoBSOx.  Mr.  Chairman,  since  I  am  not  intimately  familiar 
with  it 

Mr.  Hung  ATE.  Let  me  swear  in  you  gentlemen. 

Your  name  again,  sir? 

TESTIMONY  OF  FREDERICK  HOUGHTELING,  ASSISTANT  TO  BOARD 
MEMBER  MINETTI,  ACCOMPANIED  BY  GARY  EDLES,  ASSOCIATE 
GENERAL  COUNSEL,  CAB 

[Witnesses  duly  sworn.] 

Mr.  HouGHTELiNG.  Frederick  Houghteling. 

Mr.  HuxGATE.  Can  you  answer  this  for  us? 

Mr.  Houghteling.  ]Mr.  Chairman,  this  case  is  concerned  with 
about  25  of  the  liability  and  claim  rules  which  all  of  the  carriers 
have.  It  is  an  extremely  complicated  case.  The  watch  people  are 
interested  in  one  part  of  it  that  is  very  important  to  them  but  there 
are  a  lot  of  other  parts  to  it. 

Mr.  HuNGATE.  The  7  weeks  were  not  devoted  to  the  watch  com- 
pany's problems,  it  was  devoted  to  many  problems,  is  that  right? 
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yiv.  HouGHTELiNG.  Yes.  At  the  present  time  it  is  my  understanding 
that  11  board  decision  is  being  worked  on.  Exactly  when  it  wdll  be  out, 
I  don't  think  we  know.  We  don't  have  the  associate  general  counsel 
in  charge  of  that  area  here. 

Mr.  HuNGATE.  So  far  as  we  know,  then,  there  has  been  21  months 
since  the  final  oral  argument? 

Mr.  HouGHTELiNG.  That  is  correct. 

\h-.  HuNGATE.  So  far  as  we  know  unless  a  decision  is  made  on  or 
before  October  16  of  this  year,  TWA  tariff  and  the  others  will  be  law- 
fully effective? 

]Mr.  HouGHTELiNG.  The  TWA  tariff  is  a  rule  on  packaging  of  the 
watches.  They  propose  to  require  that  instead  of  the  minimum  box 
size  in  which  watch  parts  are  packed  being  1  cubic  foot,  they  were 
going  to  require  it  to  be  2  cubic  feet.  The  Board  suspended  the 
tariff  proposals  not  because  there  is  not  a  serious  theft  problem  but 
because  the  Board  thought  this  was  kind  of  a  trivial  change  which 
TWA  had  not  shown  any  justification  for. 

It  was  suspended  for  the  statutory  period.  Obviously  the  Board 
can't  comment  on  the  outcome  of  the  case  but  the  administrative  law 
judge  did  in  his  initial  decision  propose  that  watches  and  watch 
parts  be  included  in  the  category  of  articles  of  extraordinary  value. 

He  also  held  that  any  efforts  by  the  carriers  to  deny  them  pick-up 
and  delivery  service,  which  is  a  particular  complaint  the  watch  people 
have,  should  not  be  permitted.  If  they  are  classified  as  articles  of 
extraordinary  value  they  will  be  subject  to  somewhat  higher  rates 
and  somewhat  more  restrictive  shipping  conditions,  mostly  questions 
of  advance  notice. 

Articles  of  extraordinary  value  are  kept  closer  track  of. 

^Ir.  HuNGATE.  They  get  full  cooperation  from  international  car- 
riers and  the  losses  are  reduced.  Do  you  know  if  they  are  classified 
in  this  category  you  are  now  talking  about  with  them? 

Mr.  HouGHTELiNG.  I  am  not  familiar  with  the  international  aspect 
of  it,  Mr.  Chairman.  The  case  was  basically  a  domestic  case. 

]Mr.  HuNGATE.  Let  me  ask  one  final  cpiestion.  What  do  we  tell 
them?  From  this  end  I  generally  understand  the  problem  is  greater 
than  simply  the  watchmen's  problem  and  that  there  are  many  facets 
to  this  case. 

But  you  can  see;  what  do  we  tell  this  fellow  when  he  says  we  have 
got  a  problem  and  I  want  to  have  it  decided.  We  WTite  back  and  say 
"Gee,  fellows,  we  have  got  lots  of  problems."  That  does  not  help  him. 

Airs.  Fenwick.  If  other  carriers  are  satisfactorily  handling  this 
admittedly  difficult  merchandise,  would  not  it  be  a  good  thing  to 
find  out  how  they  do  it  and  to  suggest  to  TWA  that  they  do  the  same 
thing?  Can't  we  proceed  in  some  kind  of  commonsensc  direction  in 
less  than  21  months  toward  some  resolution  of  that? 

Mr.  HouGHTELiNG.  The  watch  people  are  urging  TWA  all  the 
time 

Mrs.  Fenwick.  I  mean  you. 

Mr.  Hungate.  Mr.  Chairman  and  ladies  and  gentlemen,  whoever 
has  this,  a  detailed  response  on  this  perhaps  by  September  30th, 
that  ought  to  give  you  some  time.  Perhaps  we  can  get  the  fu'e  engine 
there  before  the  building  is  gone. 

Mr.  FiTHIAN? 
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Mr.  FiTHiAN.  I  have  not  followed  as  closely  as  I  should  here  this 
whole  controversy  that  erupted  last  March  with  regard  to  the  cam- 
paign contributions  problem  by  the  CAB,  but  I  have  done  some 
investigating  and  discover  that  two  members  of  the  Board  in  sworn 
testimony  contradict  each  other  as  to  why  the  problem  was  dropped. 

I  am  prompted  to  raise  this  question  because  of  your  earlier  re- 
sponse saying  that  we  are  sort  of  your  bosses.  I  don't  want  to  be  in 
any  way  responsible  for  the  kinds  of  things  that  I  am  beginning  to 
sort  of  unravel  about  the  Board. 

I  don't  know  whether  Mr.  O'^Melia  was  right  when  he  alleged  that 
the  former  Chairman  of  the  Board  ordered  him  to  proceed  or  whether 
Chairman  Timm  was  correct  when  he  said  he  did  not  send  such  a 
memo  and  all  of  that  controversy. 

My  point  is  you  go  before  a  committee  such  as  they.  We  discuss 
serious  matters.  They  go  back  into  limbo  and  24  or  36  months  later 
they  get  lost  in  the  shuffle  because  the  statute  of  limitations,  ad- 
ministraively  expires. 

Can  anyone  shed  any  light  on  this?  Is  it  now  completely  out  of  hand 
of  the  CAB? 

There  was  this  fiareup  because  some  Senator  or  Congressman  a&ked 
the  question  and  then  nothing  happens,  I  am  concerned  that  that 
not  happen  in  the  case  of  this  conflict  of  interest  which  I  have  raised 
today.  It  seems  that  the  pattern  is  being  set  by  the  CAB  over  the  last 
5  years  of  handling  things  that  way  as  though  they  are  a  law  unto 
themselves  and  supervisory  committees  don't  have  much  to  say  about 
it  and  we  take  up  something  else  and  you  people  go  back  to  handing 
down  regulations  on  air  fares  to  Florida. 

But  the  essence  of  this  whole  thing  gets  lost  through  the  sieve 
somewhere. 

Mr.  RoBSOX.  They  said  they  were  going  to  refer  to  the  Justice 
Department  this  question  of  conflicting  testimony.  My  understanding 
is  that  the  question  of  the  conflicting  testimony  was  going  to  be 
referred  by  the  Senate  Subcommittee  to  the  Justice  Department  for 
its  investigation. 

Mr.  FiTHiAN.  I  guess  Mrs.  Fenwick  and  I  are  raising  the  same 
question  here.  The  folks  I  represent  out  in  Indiana  became  very 
clisillusioned  and  said  all  government  is  crooked.  There  are  those  of 
us  who  really  don't  believe  this.  Yet  we  get  tangled  up  with  something 
like  this.  The  sensational  case  of  35  regulated  carriers  comes  up  for 
campaign  contribution  violations. 

Some  selection  of  subcommittee  members  scratch  around  on  this 
and  then  it  disappears  again. 

Mr.  RoBSOx.  I  do  want  to  separate  the  question  of  the  investigation 
of  campaign  contributions  which  is  underwaj^  in  addition  to  those  that 
have  already  emerged. 

Mr.  FiTHiAX.  You  recall  my  earlier  statement  that  he  suggested  that 
in  the  interim  between  now  and  the  time  your  Board  decides  on  the 
issue  I  raised  this  morning,  two  members  of  that  Board  will  continue 
to  sit.  These  sworn  allegations  directly  contradicting  each  other  were 
raised  in  March  before  another  committee. 

Yet  these  two  gentlemen  continued  to  sit  on  the  Boord  handing 
down  decisions  from  on  high.  Who  regidates  the  regularities  in  this 
case?  Why  are  they  still  serving  on  the  Board  if  direct  sworn  testimony 
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in  March  so  directly  contradicts  each  other  on  a  maitei  as  important 
as  those  sensational  cases? 

As  I  understand  it  they  are  still  sitting  on  the  Board  and  still 

rendering  decisions.  I  am  totally 

Mrs.  Fenwick.  Will  the  gentleman  yield? 
Mr.  FiTHiAN.  Yes. 

Mrs.  Fenwick.  The  answer  is  that  they  have  to  be  impeached  to  be 
I'emoved.  Am  I  correct? 

Mr.  RoBSON.  That  is  correct.  I  understand  the  necessity  to  remove 
the  Board  from  political  direction.  Therefore,  once  appointed,  they 
are  almost  beyond  the  hand  of  the  Chief  Executive. 

I  am  not  sure  how  we  get  a  member  removed  from  the  Board. 
Obviously  this  contradictory  testimony  was  not  serious  enough  to  get 
either  one  of  them  removed.  I  guess  my  c[uestion  is  how  do  we?  Let's 
say  we  take  our  responsibility  seriously  and  we  decide  that  on  the 
basis  of  what  we  and  the  attorneys  find,  there  is  cause  for  removal  of  a 
member  of  the  Board. 

How  do  we  go  about  this  administratively  with  or  without  your 
cooperation? 

Mr.   Fithian,   I   don't  want   to  venture  into  legal    realms   that 
I  don't  know  what  I  am  talking  about. 
Mr.  HuNGATE.  I  do  it  every  day.  [Laughter.] 

Mr.  RoBSON.  If  impeachment  is  the  remedy,  I  assume  the  processes 
of  impeachment  are  ones  that  are  vested  here  in  the  Congress. 

]\Ir.  Fithian.  Impeachment  is  a  very  slow  and  ponderous  process. 
There  has  to  be  a  legal  remedy  short  of  that,  or  maybe  there  isn't. 
Maybe  that  is  what  makes  you  people  beyond  the  realm  of  control. 
Mr.  Edles.  I  would  only  make  one  observation  and  that  is  in  one 
case  in  which  the  allegation  was  made  concerning  Mr.  Timm's  trip, 
he  has  himself  disqualified  himself  from  participation  in  that  case. 
That  does  not  go  to  your  question  of  his  resignation  from  the  Board 
or  his  removal  from  the  Board. 

But  at  least  in  that  particular  case  which  is  the  subject  of  some 
concern  he  has  removed  himself  from  participation. 

Mr.  Fithian.  In  the  case  that  was  brought  up  in  March  affecting 
all  35  regulated  carriers,  it  is  pretty  difficult  to  disengage  yourself 
from  that.  If  you  do,  j^ou  are  off  the  Board. 

yir.  Edles.  I  am  not  familiar  with  that,  but  I  don't  understand 
that  there  were  any  allegations  of  impropriety  on  the  part  of  any 
Board  members. 

Mr.  Fithian.  Yes;  there  was.  In  sworn  testimoiw,  one  member 
pointed  at  another  member  of  the  Board  and  said  he  sent  me  a  memo 
and  told  me  to  impound  the  files.  And  these  two  men  are  still  sitting 
as  Board  members,  still  participating  in  rulings.  I  just  look  for  the 
remed}'  for  the  American  people. 

Where  is  the  remedy  for  the  people's  interests  that  are  involved? 
Mr.  Chairman,  I  am  sorry  I  have  overshot  m\'  time. 
Mr.  Hungate.  Mrs.  Fenwick? 

Mrs.  Fenwick.  It  is  hard  for  a^ou,  Mr.  Robson,  because  you  have 
only  been  there  3  months,  but  there  are  many  aspects  that  are  trou- 
bling me.  I  think  that  one  of  them  is  the  charter  flight  problem  that 
we  have  had  troubles  with  airlines  that  took  mone}^  and  did  not  turn 
up  with  the  tickets,  you  know,  the  stranded  children. 
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There  are  many  problems.  Then  there  are  some  that  are  even  more 
irritating  to  the  general  public.  Why  is  a  carrier  that  is  otherwise 
considered  denied  the  right  to  carr}^  a  low  rate  charter?  How  can 
you  possibly  make  them  responsible  for  being  sure  that  every  single 
member  of  that  charter  flight  told  the  whole  truth  and  nothing  but 
the  truth  in  their  aj^plication  and  desire  to  get  on  that  flight? 

How,  past  noncompliance  with  the  charter  regulations,  will  people 
be  found  to  have  given  false  api)lications? 

Mr.  RoBSON.  I  am  not  exactly  sure  what  your  question  is. 

Mrs.  Fenwick.  You  are  responsible  for  letting  airlines  give  low 
rate  charter  flights? 

Mr.  RoBSON.  The  charter  responsibilities  are  under  the  Board,  yes. 

Mrs.  Fenwick.  Am  I  mistaken  in  believing  that  certain  airlines 
have  been  denied  the  right  to  offer  those  charter  flights  because  it 
would  be  found  that — it  was  found  that  one  or  two  of  those  passengers 
on  the  charter  flights  have  not  told  the  truth  about  being  part  of  that 
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jSIr.  RoBSON.  I  will  infer  from  your  cpiestion  that  you  are  asking 
whether  in  cases  where  charter  flights  did  not  meet  the  requirements 
for  charterworthiness,  that  enforcement  action  is  sometimes  taken? 

Mrs.  Fenwick.  Or  sometimes  not.  In  other  words,  what  I  would  like 
to  know  is  your  policy.  Do  you  hold  a  charter  airline  responsible  for 
the  absolute  veracity  of  every  passenger  on  that  flight,  or  does  the 
Board  take  the  view  that  a  genuine  effort  on  the  part  of  the  airline  is 
adequate  to  protect  them  from  the  fines  and  penalties  and  denials 
of  future  charter  rights  that  the  Board  might  otherwise  impose? 

Mr.  RoBSON.  I  cannot  speak  for  all  enforcement  cases  that  have 
been  handled  in  the  past. 

Mrs.  Fenwick.  What  is  your  policy?  What  is  your  policy? 

Mr.  RoBSON.  M}'  judgment  would  be  that  in  those  cases  where 
there  has  been  a  bona  fide  effort  to  meet  the  requirements,  enforcement 
action  as  it  is  in  other  areas  of  law  is  probabl}^  not  appropriate  and 
probably  not  taken. 

In  other  words,  flagrancy  is  an  element  in  decisions  whether  to 
enforce. 

Mrs.  Fenwick.  It  is  hard  to  get  ahold  of  the  documents  very  often 
because  these  documents  sometimes  are  not  released  to  the  public, 
and  it  is  hard  for  us  to  get  ahold  of  them.  But  the  LACA  Airways 
wanted  to  offer  trans-Atlantic  flights  of  one-way  fare  of  $125.  But 
LACA  did  admit  that  some  of  its  passengers  in  the  past  had  not  been 
entirely  truthful. 

The  Bureau — I  don't  want  to  get  down  into  specific  cases,  but  I 
would  like  to  know  how  the  Board  operates  and  what  it  intends.  In 
other  words,  we  as  consumers  certainl}^  want  the  lowest  fares  for  a 
safe  flight  that  we  can  possibly  get,  and  it  is  in  our  interest  to  get  them. 

It  is" in  our  interest  to  make  sure  that  those  planes,  when  you  do 
pay  for  it,  are  going  to  fly.  That  understandable  desire  is  frustrated 
by  the  Board  not  allowing  a  charter  flight  at  a  low  rate.  I  would  like 
to  know  wh^^  Are  jou  afraid  the  big  airlines  would  be  losing  too 
much  business? 

What  are  3'ou  doing? 

Mr.  RoBSON.  Well,  a'ou  have  now  come  into  charter  policy  as 
opposed  to  enforcement  policy. 

5S-99S— 75 16 
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Mrs.  Fenwick.  Well,  both. 

^Ir.  RoBSON.  The  question  of  charter  policy,  Congresswoman,  is 
one  which  the  Board  is  addressing  in  a  proceeding  pending  before  it  at 
this  very  moment.  It  has  proposed  as  a  charter  policy  rides  which 
would  liberalize  the  rules  on  charter  flights. 

Your  question  is  what  should  charter  policy  be. 

Mrs.  Fenwick.  Yes. 

Mr.  RoBSON.  The  question  the  Board  faces  is  the  same  one.  How 
liberal  should  it  be?  What  is  the  place  in  the  systeni  for  charter  ac- 
tivity, and  does  the  law  support  in  all  cases  the  distinction  which 
Congress  has  drawn  between  charter  and  individually  ticketed  services? 

There  are  both  legal  and  polic}^  questions  involved. 

But  in  the  direction  of  liberalization,  the  Board  has  proposed  some 
rules,  and  it  will  be  acting  on  them  shortly 

Mrs.  Fenwick.  What  I  am  trying  to  find  out  is  what  is  the  need  for 
all  this?  Why  are  we  having  restrictive  charter  policies  at  all? 

Wh}^  is  it  necessary  to  liberalize? 

Why  can't  a  safe  airline,  if  it  can  fly  a  charter  flight  for  less,  why 
not?  What  is  the  point  of  holding  it  all  up? 

Mr.  RoBSON.  Part  of  the  point  is  that  the  law  has  some  distinctions 
in  it. 

Mrs.  Fenwick.  The  law  does  not  say  that  j^ou  can't  give  charter 
]iermission  for  charter  flights.  It  does  not  specify  the  rates.  You  do 
that. 

Mr.  Robson.  It  specifies  the  method  in  which  charter  traveling 
can  be  sold. 

Mrs.  Fenwick.  With  your  approval  and  so  on. 

Mr.  Robson.  The  point  you  are  raising  is  wdiat  should  charter 
policy  be,  I  think.  You  are  saying,  why  not  let  anyone  fly  anywhere? 

Mrs.  Fenwick.  As  long  as  it  is  safe. 

Mr.  Robson.  As  long  as  it  is  safe.  And  my  answer  to  you  is  a 
number  of  people  have  suggested  that,  not  just  for  charters  but  for 
ever3^thing. 

Mrs.  Fenwick.  Sure.  Why  not. 

]\Ir.  Robson.  And  the  question  is,  what  is  the  impact  of  that  on 
the  American  air  s^-stem?  What  will  the  consequences  be  to  the  con- 
sumer element?  Will  he  have  higher  or  lower  prices?  There  are  assump- 
tions made  that,  by  jiminy,  with  free  entry,  everything  is  going  to 
be  OK. 

The  other  side  of  the  free  entry  question  is  free  exit.  What  is  going 
to  happen  to  services  at  small  places?  What  is  the  shape  and  size  of 
the  air  system  going  to  be?  What  is  going  to  happen  to  jobs  and 
what  are  the  consequences  of  a  deregulator}^  move?  The  Board  has 
asked  itself  that  question  and  is — has  proposed  an  experiment  to  test 
the  very  questions  you  ask  so  that  the  consequences  can  be  known 
to  the  public,  so  that  we  can  go  forward,  if  indeed  that  is  the  right 
direction,  and  I  certainl}^  don't  sa}'^  change  is  wrong. 

I  have,  as  I  said  when  I  was  confirmed,  a  totally  open  mind  on  it. 
The  direction  that  we  go  ought  to  be  one  that  serves  the  country 
best  and  provides  a  valuable  and  viable  transportation  service  for 
the  foreseeable  future. 

The  question  is  how  do  you  do  it  and  what  are  the  consequences? 
This  is  the  country  that  moves  when  it  knows  where  it  is  going  and 
it  is  one  of  our  strengths. 
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So  my  answer  is  the  right  direction  is  one  that  we  ought  to  find. 
This  Board  is  examining  what  that  right  direction  is  and  to  the  extent 
that  we  find  where  we  are  going  and  know  how  to  get  there  and  what 
the  consequences  will  be,  speaking  for  myself,  which  is  all  I  can  do 
as  a  member  of  a  five  man  Board,  I  am  ready  to  go  there. 

Mrs.  Fenwick.  M3'  time  has  expired. 

Mr.  HuNGATE.  Do  you  have  another  question? 

Mrs.  Fenwick.  I  am  afraid  it  will  be  too  long  an  answer.  Thank 
you,  Mr.  Chairman. 

Mr.  HuNGATE.  It  is  our  understanding  that  as  small  businessmen, 
commuter  air  carriers  experience  problems.  The  official  Airline  Guide 
has  a  policy  which  discriminates  against  the  publication  of  single 
plane  and  connecting  schedules  of  commuter  airlines. 

This  problem  is  not  only  placing  commuters  at  a  competitive 
disadvantage  with  major  airlines,  it  is  also  one  reason  why  their 
customers  are  sometimes  overcharged  as  ticket  agents  and  travel 
agents  are  not  aware  of  the  low  joint  fares  available  in  many  markets. 

What  is  the  CAB  doing  reoarding  this  problem? 

Mr.  RoBSON.  May  I  ask  Mr.  Caldwell? 

M}^  former  law  firm  represents  the  company  that  publishes  the 
Guide  and  I  have  agreed  to  stay  out  of  that  case.  \h\  Caldwell  is 
head  of  the  Bureau  of  Operating  Rights. 

Mr.  HuNGATE.  Mr.  Caldwell,  will  you  come  forward  and  be  sw^orn? 

Be  seated. 

[Witness  duly  sworn.] 

TESTIMONY  OF  WILLIAM  B.  CALDWELL,  DIRECTOE,  SUREAU  OF 
OPERATING  RIGHTS,  CAB 

Mr.  Caldwell.  Mr.  Chairman,  the  Aiiiine  Guide  is  published 
by  Reuben  H.  Donnell.y  Co.,  in  Chicago.  The  Board  has  not  exercised 
any  jurisdiction  over  this  and  therefore  we  have  no  authority  over  the 
policies  they  use  in  i)ublishing  their  Guide;  we  are  familiar  w-ith  the 
problems  that  the  commuters  have  outlined. 

Generally  speaking  the  Guide  lists,  for  each  origin  and  destination 
that  it  publishes,  to  the  extent  that  the  service  exists,  certificated 
carriers  first,  intrastate,  if  there  are  those  type  of  carriers  certificated, 
and  commuters  last. 

Mr.  HuNGATE.  Interstate,  intrastate  and  commuters  last? 

Mr.  Caldwell.  Yes. 

Mr.  HuNGATE.  Go  ahead. 

Mr.  Caldwell.  The  Guide  has  ])olicies  in  which  they  determine 
the  one,  the  fares  that  they  will  publish 

Mr.  HuNGATE.  Does  the  official  Airline  Guide — am  I  to  understand 
that  the  official  Airline  Guide  is  not  official? 

Mr.  Caldwell.  That  is  a  trade  name. 

The  complaint  is  that  the  commuters  wish  to  be  listed  in  the  same 
listing  as  the  certificated  carriers  are.  The  second  complaint  is  where 
you  have  to  go  into  an  intermediate  point  and  change  aircraft  and 
even  perhaps  carriers  and  if  the  market  is  sufficient,  and  if  the  single 
plane  service  offered  in  the  market  is  not  sufficient,  the  Guide  will 
publish  connecting  service. 
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They  provide  to  the  carrier  a  certain  number  of  free  connections 
and  you  have  the  ability  to  provide  connections  and  have  them 
pubhshed.  They  refuse  as  "a  matter  of  poHc}"  to  allow  the  combination 
of  a  certificated  carrier  with  the  commuter  carrier  or  public  connec- 
tions between  commuter  carriers. 

There  is  currently  pending  before  the  Board  a  petition  for  rule- 
making by  the  commuter  industr}^  in  which  they  desire  the  Board  to 
amend  certain  forms,  statistical  forms  that  they  currently  file  with  us 
quarterly  and  so  as  to  allow  the  calculation  of  what  is  called  the 
complexion  factor.  In  other  words  for  every  mile  flown,  how  many  of 
those  miles  do  you  complete? 

They  beheve  if  they  were  done,  that  the  Donnelly  Co.,  could  use 
that  to  determine  whether  or  not  services  offered  by  the  commuters 
arc  reliable.  The  position  is  that  because  there  is  no  overlying  certificate 
obligation  on  the  part  of  the  commuters  and  since  their  first  and  sole 
responsibility  is  to  their  subscribers,  that  they  would  not  be  doing  their 
subscribers  an  injustice  if  they  listed  as  connections  or  as  the  same 
criteria  as  the  certificated  carrier,  a  certificated  carrier. 

These  carriers  are  free  to  come  in  and  go  out.  In  an  attempt  to  get 
over  this — — ■ 

Mr.  HuNGATE.  You  mentioned  something  called  miles  flo\Mi.  I 
guess  that  means  miles  contracted  to  be  flown  and  then  miles  actually 
flo\\'n? 

r^Mr.  Caldwell.  Usually,  you  fly  a  certain  number  of  schedules 
between  A  and  B.  For  weather,  mechanical  or  other  reasons  you  may 
be  unable  to  perform  certain  of  those — if  you  take  your  miles  scheduled 
and  your  miles  flown  and  you  divide  one  by  the  other  you  get  a  com- 
plex factor. 

Mr.  HuNGATE.  What  is  regarded  as  a  satisfactory  completion  factor? 

Mr.  Caldwell.  95  to  96  percent.  It  varies  from  99.9  to  80.  It 
depends  on  the  airport  and  the  weather. 

Mr.  Hungate.  You  mentioned  the  weather.  What  about  that? 
They  decide  not  to  fly  because  of  bad  weather.  Is  there  any  corrob- 
orating evidence  or  any  measure  you  have?  Surely  Ave  all  know  in 
some  cases  you  should  not  fly.  Do  they  make  that  decision  alone? 

Mr.  Caldwell.  The  decision  is  made  by  the  pilot  in  command  in 
conjunction  of  the  dispatch  oflace  in  accordance  \yiih.  the  Federal  Air 
Regulations. 

Mr.  Hungate.  Mr.  Bedell? 

Mr.  Bedell.  I  have  no  questions. 

Mr.  Hungate.  Mr.  Fithian? 

Mr.  Fithian.  I  want  to  get  one  additional  case  because  I  am  still 
not  clear  in  my  mind  as  to  at  what  point  a  Board  member  disengages 
or  disqualifies"  himself  in  sitting  on  a  case.  Now  I  refer  to  former 
chairman  Timm's  operation.  As  I  understand  it  Boeing  Aircraft  makes 
the  bodies  for  many  airlines  and  United  Aircraft  Corp.  makes  the 
engines. 

The  celebrated  Timm  party  was  paid  for  by  Boeing.  There  are 
dockets  26560  and  26563  dealing  with  this,  the  apphcation  for  subsidy 
in  the  amount  of  $200  milUon  for  Pan  Am  and  TWA  respectively; 
$200  milUon  is  no  small  thing  to  start  with.  The  Board  had  a  hearing 
or  discussion  and  ruled  on  September  16,  1974,  that  Timm  should 
continue  to  sit  on  those  hearings  or  decisionmaking  processes  for  those 
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airlines  in  which  he  had  clearly  had  a  conflict  of  interest  earlier,  so 
much  so  that  when  it  was  brought  to  light  Mr.  Timm  sent  a  check  for 
his  cost  of  the  party. 

That  was  only  done,  perhaps,  because  it  came  to  light.  I  don't 
know  whether  it  happens  otherwise.  My  question  is  this :  With  all  of 
that  furor,  Mr.  Timm  continued  to  sit  on  the  case.  We  talked  earlier 
rather  easily  about  how  a  person  readily  disqualifies  himself.  It  seems 
to  me  that  in  that  case  there  would  have  been  adequate  evidence  that 
even  of  the  slight  possibility  of  impropriety — ^I  am  not  judging  a  man. 
I  am  saying  that  the  appearance  of  impropriety  ought  to  have  caused 
him  to  step  aside  when  the  dockets  involving  $200  million  cases  again 
came  before  the  Board. 

Yet  the  Board  ruled  that  he  need  not  step  aside  and  as  far  as  the 
evidence  I  have,  he  continued  to  participate  in  rulemaking  decisions. 
One,  I  am  simply  not  aware  of  what  the  disposition  of  the  two  dockets 
were  having  to  do  Anth  the  subsidy  of  Pan  Am  and  TWA. 

Mr.  RoBSON.  It  is  still  pending. 

Mr.  FiTHiAN.  The  second  question  is  as  Chairman,  would  your 
rule  of  conduct  be  such  that  you  ^^'ould  cast  a  vote  other  than  was 
cast  back  there  when  the  question  of  whether  or  not  Mr.  Timm  should 
be  allowed  to  sit  on  the  Board  during  the  very  period  of  time  when 
Ms  own  operations  were  under  such  severe  criticism  dealing  wdth 
airlines  which  had  hosted  the  party? 

Do  you  follow  my  connectings? 

Mr."^  RoBON.  I  am  afraid  I  am  a  little  confused.  You  mentioned 
Boeing  which  was  a  manufacturer  and  United  Aircraft  which  is  also 
a  manufacturer. 

Mr.  FiTHiAN.  These  two  companies  make  all  the  bodies  and  all 
the  engines  for  Pan  Am  and  TWA,  the  applicants  for  $200  million  of 
the  taxpaj^er's  funds. 

Mr.  RoBSON.  Without  knowing  the  precise  source  of  the  bodies, 
I  think  the  question  you  are  raising  reall}^  is  how  does  that  case  dis- 
tinguish from  any  other  case? 

Whatever  fuselage  appears  anywhere,  I  don't  know  why  that  case 
distinguishes  itself  from  any  other.  The  case  in  which  those  two  com- 
panies are  involved,  my  belief  is,  that  Mr.  Timm  had  disqualified 
himself. 

That  is  the  financial  institutions  control  case  in  which  Boeing  and 
United  Aircraft  are  parties,  Mr.  Timm  has  disqualified  himself. 

Mr.  FiTHiAN.  According  to  the  order  that  I  understand  was  issued 
by  the  Board  on  September  16,  1974,  order  74,  the  Board  ruled  that 
Mr.  Timm  did  not  have  to  disqualify  himself. 

Mr.  RoBSON.  I  am  not  familiar  A\ith  the  order.  I  am  sorry. 

Mr.  HuNGATE.  Perhaps  some  of  these  questions  might  as  well  be 
directed  to  the  man  involved.  Mrs.  Fen^^dck. 

Mrs.  Fenwick.  Are  you  familiar  enough  \\'ith  the  Air  Europe  case 
to  give  your  opinion  of  the  procedure  and  policy  involved  in  that 
situation  and  if  3-0U  feel  it  should  be  changed,  how  vou  plan  to  change 
it? 

Mr.  RoBSON.  I  believe  that  case  is  one  in  the  past  and  I  am  not 
familiar  A\dth  it. 

Mr.  MiNETTi.  I  am  not  famihar  with  it. 
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]Mrs.  Fenwick.  It  is  a  small  compan^^  and  the}^  were  planning  to 
f\j  for  very  small  items,  $560  instead  of  $1,000  from  Taiwan  into 
Luxembourg.  Then  the  press  was  brought  in  and  apparenth'  the 
Board  wTote  to  the  Department  of  Transportation  and  the  Secretarv 
of  State. 

The  compan)^  was  busted. 

They  spent  some  $400,000  organizing  the  whole  thing.  The  Board 
admitted  that  its  press  statements  were  unfair.  But  the  question 
really  was  that  there  was  no  procedure  by  which  a  hearing  could  be 
held  in  time  for  the  Board  to  know  whether  the  allegations  were 
substantive  or  not,  whether  the  main  point  being  made  was  that  no 
Mexican  nationals  could  use  this  if  they  wanted  to,  which  turned  out 
to  be  not  true. 

But  that  was  the  claim  under  which  the  letters  were  written  to 
the  Departments  of  State  and  Transportation  and  that  was  in  the 
paper. 

Some  staff  member  of  the  Board  said  they  would  put  a  U.S.  mar- 
shal in  order  to  stop  it.  These  things  can  happen,  obviously,  and  I 
wondered  if  you  were  aware  of  it  and  aware  of  the  injustice  that  can 
be  done  to  a  small  company  that  is  starting. 

I  don't  know  the  legal  matter  but  it — there  ought  to  be  a  hearing 
before  pronouncements  are  made  or  letters  written  to  other  depart- 
ments of  government  and  certainly  before  the  press  is  involved  where- 
by the  Board  can  at  least  hear  what  the  other  people  have  to  say. 

Mr.  RoBsoN.  I  just  am  not  familiar.  Can  we  supply  the  details  for 
the  record?  The  concept  of  there  being  a  hearing  before  the  press  is 
involved  is  one  that  intrigues  me,  Congresswoman. 

Mrs.  Fexwick.  Why? 

Mr.  RoBsoN.  No,  I  am  making  a  joke.  [Laughter.] 

Mrs.  Fenwick.  I  am  afraid  I  don't  get  it. 

Mr.  Edles.  Perhaps  I  can  address  your  question.  The  statute 
requires  that  anyone  operating  as  a  carrier  receive  a  license  from  the 
CAB.  This  carrier  was  engaged  in  air  transportation  because  it  was 
attracting  American  citizens  for  flights  overseas.  There  was  no 
formal  proceeding  under  which  the  Board  could  examine  that  ques- 
tion in  some  type  of  a  hearing. 

The  Board  has  recentl}^  proposed  to  modify  its  regulations  in  order 
to  provide  a  forum  in  which  a  carrier  would  file  an  application  for  this 
type  of  a  transit  right,  in  other  words,  going  over  the  United  States 
but  not  landing  there.  That  matter  is  still  pending  before  the  Board. 

It  has  not  yet  been  finally  resolved.  The  Board  in  its  initial  notice 
indicated  that  it  intended  to  modify  its  rules  to  establish  a  procedure 
whereby  the  Board  would  rule  on  the  bona  fides  of  the  application 
and  that  matter  could  be  referred  to  the  courts  if  the  Board  was  in 
error. 

Mrs.  Fenwick.  When  you  have  not  just  air  but  air  and  combined 
with  bus,  if  it  starts  with  bus,  does  the  CAB  hold  that  it  falls  withirL 
their  jurisdiction? 

Mr.  Edles.  The  statute  provides  that  it  need  not  be  exclusively  air 
transportation.  That  is  correct.  If  there  is  some  type  of  combination 
of  air  and  some  other  means  of  transportation  which  touches  the 
United  States  and  attracts  U.S.  citizens,  then  the  Congress  has 
determined  that  that  is  air  transportation  and  that  the  Board  has 
jurisdiction. 
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Mrs.  Fenwick.  It  is  strange  to  me  that  the  Board  would  have  a 
policv  whereb}'  a  company,  particularly  a  small  company,  tryino-  to 
start^out,  could  be  denied  a  plan  it  hopes  to  establish.  This  is  their 
whole  livelihood.  There  is  their  viability  involved.  This  might  be 
their  verv  livelihood  as  a  company. 

And  not  to  have  a  policy  that' insists  on  a  hearing  before  a  decision 
seems  incredible  to  me.  Is" it  possible  that  that  has  been  the  policy  of 
the  board  involving  a  company  ^\^tllout  hearing? 

Mr.  Edles.  It  is  my  experience  that  in  this  type  of  situation  it  is 
not  the  Board's  intent  to  deny  them  a  license  but  to  review  the  bona 
fides  of  their  operation.  There  is  no  preconceived  notion. 

Mrs.  Fenwick.  There  was  a  preconceived  standard  because  they 
wrote  the  Department  of  Transportation  and  stated  that  it  was  illegal 
and  the}'  had  not  just  yet  heard  the  compan3^ 

Mr.  Edles.  It  was  the  judgment  of  the  legal  staff  that  this  was  air 
transportation  as  defined  by  the  statute  and  consequently  could  not 
be  conducted  without  a  license.  As  I  mentioned  before,  the  Board  has 
now  proposed  to  modify  its  rules  so  that  the  Board  would  make  a 
formal  determination  of  whether  or  not  it  is  air  transportation  and 
that  matter  would  then  be  reviewed  by  the  judiciary'. 

Mrs.  Fenwick.  I  don't  understand  what  you  are  saying.  You  are 
saying  they  did  once  have  a  policy  whereby  they  could  decide  without 
any  hearing  that  this  was  contrary  to  the  regulations  or  the  statute 
but  now  tlie}^  are  going  to  change  that  policy  and  allow  for  a  hearing, 
before  taking  such  a  stand?  Am  I  correct? 

Mr.  Edles.  Prior  to  the  recent  proposal,  the  Board  had  no  pro- 
cedural vehicle  for  ruling  on  the  issue  one  wa}'  or  the  other.  However 
the  Board 

Mrs.  Fenwick.  How  did  they  take  stands  if  they  had  no  procedural 
methods? 

Mr.  Edles.  They  made  a  determination  on  the  basis  of  facts 
available  to  them.M}^  understanding  is  that  a  letter  was  sent  to  the 
Department  of  Transportation  urging  the  FAA  to  utilize  its  powers  to 
prevent  what 

Mrs.  Fenwick.  But  the  Board  had  not  even  heard  the  company  yet. 

Mr.  Caldwell.  The  problem  that  this  companj^ — the  problem  was 
that  this  compam^  did  not  come  to  the  Board.  They  dicl  not  file  any 
application  with  the  Board.  There  is  a  transit  regulation  in  which 
blanket  authorit}'  is  given  to  fly  over  the  United  States  for  companies 
which  are  not  landing  m  the  United  States  and  are  not  engaging  in 
the  au"  transportation. 

This  is  a  Mexican  carrier  fl3'ing  from  Mexico  CitA^  to  Europe.  They 
are  given  blanket  authority-. 

Mr.  HuNGATE.  That  is  the  second  call  on  the  vote.  We  will  recess 
and  return  and  complete  shortly  after  we  return.  We  will  be  back 
here  at  12  o'clock. 

[Voting  recess.] 

Mr.  HuNGATE.  We  apologize  for  the  constant  interruptions.  The 
subcommittee  will  be  in  order  and  the  Chair  recognizes  the  gentleman 
from  Iowa,  Mr.  Bedell,  for  5  minutes. 

Mr.  Bedell.  I  have  a  short  question  but  if  row  want  to  continue 
3"our  question,  I  will  yield  to  you. 
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Mrs.  Fenwick.  Thank  you.  To  summarize,  I  have  had  an  oppor- 
tunity to  have  a  short  conversation  on  this  matter  on  the  Board's 
passing  on  an  airUne's  activity.  I  gather  that  whatever  the  policy 
may  be  in  the  past  it  is  now  the  pohcy,  and  correct  me  if  I  am  mistaken, 
that  action  concerning  an  airline  or  a  proposed  flight  will  not  be 
taken  by  the  Board  until  they  have  a  hearing  at  which  the  airline 
may  present  its  case. 
Is  that  correct? 

Mr.  Edles.  That  is  the  proposal  by  the  Board  to  modify  its  rules. 
No  final  action  has  yet  been  taken  on  that  proposal. 

That  was  the  original  proposal.  That  is  not  to  suggest  that  the 
Board  is  going  to  reverse  itself.  I  just  don't  want  to  create  the  impres- 
sion that  final  action  on  that  matter  has  been  concluded. 

Mrs.  Fenwick.  I  was  assured  that  in  conversation  a  minute  ago. 
May  I  ask  Mr.  Robson,  as  Chairjnan,  what  are  a^ou  going  to  recom- 
mend to  the  Board?  Is  it  possible  that  the  Board  is  going  to  write  to 
the  Department  of  State  and  the  Department  of  Transportation,  to 
take  to  the  newspapers,  publicize  and  take  stands  before  you  hear 
from  the  companj^  involved? 

Mr.  Robson.  I  don't  find  that  an  appetizing  practice,  Mrs.  Fenwick. 
Mr.  Bedell.  Will  you  j-ield  back? 

That  isn't  her  question.  Do  you  as  chairman  expect  to  change  that 
policy  or  do  j^ou  expect  to  continue  with  the  policy  which  you  have 
had  in  the  past? 

Mr.  Robson.  I  can  only  speak  for  myself,  Mr.  Bedell,  because  I 
only  have  1  vote  out  of  5  on  the  Board.  My  view  is  that  that  practice 
should  not  persist. 

Mr.  Bedell.  Were  you  aware  that  that  was  the  practice  in  the 
past? 

Mr.  Robson.  No. 
Mr.  HuNGATE.  Mr.  Minetti? 
Mr.  Minetti.  I  agree  with  Mr.  Robson. 

Mr.  Bedell.  Were  you  aware  that  that  was  the  practice  in  the 
past? 

Mr.  Minetti.  No. 

Mr.  Bedell.  I  tried  to  board  a  plane  in  Minneapolis,  Northwest 
Airlines,  3  weeks  ago,  had  a  confirmed  ticket  and  got  to  the  counter 
and  was  advised  that  they  had  no  more  seats  and  was  informed  that 
it  was  customary  for  them  to  oversell  seats. 

Smce  there  are  only  13  people  per  thousand  who  don't  get  on  when 
they  bought  confirmed  reservations,  that  it  was  the  attitude  of  the 
Department,  that  they  questioned  whether  it  was  worth  alarming  the 
people  over  this  sort  of  thing.  Is  that  your  attitude? 

Mr.  Robson.  I  think  this  is  one  of  the  difficult  problems  that  we 
face.  A  guy  shows  up  with  a  confirmed  ticket  and  expects  to  get  on 
the  plane  and  he  does  not.  He  is  hopping  mad  and  says,  what  kind 
of  a  game  is  this.  I  guess  I  would  feel  the  same  way  if  I  were  one  of 
those  people. 

The  problem  that  we  are  trying  to  wrestle  with  is  the  fact  that  in 
the  course  of  a  year,  if  ni}^  memory  serves  me  correctly,  it  is  a  small 
percentage  of  the  overall  transportation  of  people  by  airline  who  find 
themselves  in  this  unpleasant  position. 

Mr.  Bedell.  I  think  he  said  13  per  thousand. 
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Mr.  RoBsox.  It  is  13  per  10,000.  In  any  event,  it  is  x  thousand 
people  a  year,  and  they  are  pretty  damned  mad  about  it,  and  they 
have  some  justification  for  it.  The  other  side  of  the  coin  is  you  have 
in  a  free  reservation  system  and  a  desire  as  a  national  goal  to  have 
planes  fly  with  higher  load  factors. 

The  question  of  how  do  you  deal  with  the  gny  who  makes  his 
reservations  and  does  not  show  up? 

Mr.  Bedell.  I  don't  think  we  are  addressing  the  problem.  The 
problem  is  it  seems  to  me  that  the  people  should  be  properly  informed. 
It  seems  to  me  that  if  they  buy  a  ticket  which  does  not  guarantee 
them  a  seat  on  the  plane,  that  they  should  be  so  mformed,  or  after 
the  airline  has  sold  a  given  number  of  seats  on  the  plane,  they  should 
then  be  permitted  tosell  seats  with  the  proviso  that  they  have — it 
is  only  proper  that  if  I  buy  a  ticket  on  an  airplane  and  it  does  not 
guarantee  me  a  seat,  that  I  should  be  entitled  to  know  that. 

Mr.  RoBsox.  That  is  one  of  the  avenues  of  relief.  I  should  sa}'  this. 
I  am  really  troubled  by  the  problem.  I  don't  want  to  suggest  that  I 
know  all  the  answers  and  what  the  appropriate  remedies  are.  The 
one  3'ou  have  suggested  is  one  of  them,  Mr.  Bedell. 

Mr.  Bedell.  Is  there  a  problem  with  that  answer? 

Mr.  RoBSOX.  Perhaps  not.  I  wanted  to  go  on  to  say  that  the  Board 
has  just  announced  the  opening  of  a  proceeding  to  find  out  what  we 
should  do,  whether  the  duty  to  warn  is  appropriate  as  a  solution, 
whether  a  compensatory  scheme  of  some  kind  is  a  solution,  or  what. 
I  am  not  sure  what  the" right  concept  is.  I  don't  want  to  either  reject 
it  or  embrace  it.  It  is  a  problem  I  think  ought  to  be  addressed.  I  think 
we  ought  to  come  up  with  some  humane  solutions  to  it. 

Mrs.  Fexwick.  There  are  two  ways,  one  I  think  that  as  a  former 
customer  director,  there  is  a  law  against  false  and  misleading  practices. 
It  is  false  and  misleading  to  have  a  confirmed  ticket  for  which  there 
is  no  seat.  The  desire  to  have  a  full  complement  of  passengers  is  under- 
standable, and  that  is  what  makes  things  pay. 

It  might  be — when  the  confirmation  is  given,  it  ought  to  be  given — 
they  ought  to  tell  them  that  they  have  filled  their  complement  of 
seats,  and  vou  mil  have  to  be  among  those  that  are  canceled. 

The  loss^to  the  airline  might  be  done  this  way.  Maybe  every  com- 
pleted seat  ought  to  be  given  a  rebate  of  $10  when  they  come  and 
get  it,  and  they  forfeit  that  rebate  if  they  don't  come  and  get  it.  In 
other  words,  a  form  of  penalty,  and  3-ou  don't  get  jour  $10  back  until 
you  turn  up  for  the  seat  that  3'ou  reserved. 

Mr.  RoBSOX.  That  has  been  one  of  the  suggestions,  Mrs.  Fenwick, 
and  I  don't  want  to  present  mj'self  as  an  expert.  One  of  the  difficulties 
raised  in  connection  with  that  was  the  difficulty  of  collection.  If  you 
change  the  S3'stem  of  reservations  where  3''0U  can  call  up  on  a  telephone 
and  sav  I  want  to  go  to  New  Jersey  on  such  and  such  a  flight  and  you 
may  or  may  not  have  your  ticket  at  that  point  and  you  may  get  it 
when  you  go  out  to  the  airport,  but  if  you  change  your  mind  and 
don't  show  up,  how  do  they  corral  Millicent  Fenwack's  $10? 

I  am  suggesting  you  changed  your  mind  and  you  are  not  going  back 
to  New  Jersey.  , 

Mr.  Huxgate.  The  gentleman  wants  his  time  back. 

Mr.  Bedell.  I  wouktask  two  questions.  First,  3^ou  see  what  happens 
is  that  these  things  happen  and  nothing  is  done  about  it,  and  the 
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public  out  there  blames  the  Congress  or  the  Government  for  not 
gettmg  am'thmg. 

Your  people  are  kmd  of  insulated. 

Mr.  RoBsox.  I  wish  that  were  the  case. 

Mr.  Bedell.  It  appears  that  way.  My  question  is  this:  When  can 
we  expect  information  from  3'ou  as  to  whether  a'^ou  will  do  something 
about  this  specific  problem? 

We  don't  ask  you  what  your  answer  is  going  to  be,  but  when  can 
we  expect  an  answer  as  to  when  3'ou  will  do  something  about  this 
problem? 

Mr.  RoBsox.  Are  3'ou  saying  when  are  we  going  to  promulgate 
a  final  rule? 

Mr.  Bedell.  Yes. 

Mr.  RoBsox.  I  would  guess,  if  we  opened  the  proceeding  now,  it 
would  take 

Mr.  Bedell.  Wlien  are  you  going  to  do  it? 

Mr.  RoBsox.  [continuing].  Somewhere  near  the  end  of  the  year. 

Mr.  Bedell.  Write  the  subcommittee  and  tell  us  whether  or  not 
you  plan  to  do  anything  and  if  so  when. 

Mr.  RoBsox\  We  have  already  said  we  plan  to  do  something. 

Mr.  Bedell.  Would  3^ou  do  the  same  in  regard  to  that  matter, 
in  regard  to  holding  hearings  before  actions  are  taken?  Would  you 
advise  us  as  to  when  3"ou  will  take  action  on  that  one  wa}^  or  another 
so  we  can  have  that  in  the  record? 

]Vlr.  RoBsox.  Sure. 

Mr.  Bedell.  Thank  you. 

Mr.  HuxGATE.  I  think  Mrs.  Fenwdck  had  an  interesting  suggestion 
about  that  $10  pickup  if  you  showed  up  to  get  your  ticket.  I  imagine 
in  the  collection  problem  it  difl^ers  by  cities  and  certainly  by  countries. 
When  you  call  on  the  phone  and  make  the  reservation,  they  will 
sometimes  tell  3'ou  to  pick  3^our  ticket  up  an  hour  ahead  of  time. 

If  they  did  that,  then  if  you  don't  pick  up  your  ticket  up  an  hour 
ahead  of  time,  you  would  not  have  a  seat.  I  think  that  would  be  an 
understanding.  If  3^ou  showed  up  an  hour  ahead  of  time  and  bought 
the  ticket  and  decided  not  to  go,  under  her  system  they  would  alread}^ 
have  the  mone}'. 

Mr.  RoBsox.  What  if  you  don't  go  to  the  airport  at  all? 

Mr.  HuxGATE.  Under  their  rule  when  the}^  make  that  reservation, 
many  of  them  will  say  to  3'ou  you  must  pick  your  ticket  up  some 
as  little  as  .30  minutes,  some  as  much  as  an  hour,  maybe  more. 

You  pick  your  ticket  up  so  long  before  the  plane  departs.  If  you 
did  not  show  up,  you  would  not  have  any  reason  to  believe  you  had 
a  reservation. 

Mr.  Houghtelixg.  To  give  a  little  background  the  Board  has 
been  concerned  with  this  for  20  years. 

Mr.  Bedell.  We  hear  that  about  every  problem  that  has  come 
along  from  ever}-  agency. 

]\Ir.  Houghtelixg.  A  penalty  for  no-show  was  imposed  during 
the  late  fifties  and  early  sixties.  It  was  extremel}^  unpopular  with  the 
au'lines  and  with  their  customers  as  well.  There  was  the  enforcement 
problem.*  Of  course  at  present  you  can  make  a  reservation  and  you 
are  listed  as  a  confirmed  reservation  even  though  you  have  not  paid 
for  it.  That  is  where  the  collection  problem  comes  in. 
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The}^  can  cancel  your  reservation  half  an  hour  before  flight  time. 
From  their  point  of  view,  however,  the}'  ma}'  have  turned  away 
several  passengers  on  the  telephone  by  then  and  the  people  are  not 
going  out  to  the  airport  to  stand  by.  So  they  cannot  fill  that  seat. 
The  "Board  did  implement  a  denied  boarding  compensation  plan  for 
those  people  who  %vind  up  not  getting  on  the  plane. 

The  evidence  seems  to  me  that  most,  although  not  all,  people  who 
are  not  allowed  to  board  the  plane,  find  that  adequate  compensation. 
They  are  compensated  bv  a  nimimum  of  $25,  the  value  of  the  first 
coupon  on  their  ticket.  They  also  get  to  keep  the  ticket  for  later  use. 

It  is  really  a  cash  compensation. 

Mr.  Bedell.  If  you  don't  get  on  the  plane? 

Mr.  HOUGHTELING.    Ycs. 

Mr.  Bedell.  None  of  the  people  with  me  at  the  gate  were  given 
an}'  compensation  or  given  any  indication  of  compensation.  There 
was  no  information  available  to  us. 

Mr.  KoBsox.  Isn't  that  subject  to  the  qualifications  that  if  the 
person  is  not  put  on  a  plane  that  will  get  him  to  his  destmation  within 
2  hours  of  the  time  he  would  have  gotten  there,  he  is  entitled 
to  compensation? 

Mr.  HouGHTELiKG.  We  have  had  the  emergency  reservations 
practice  investigation.  Then  we  have  this  matter  of  Ralph  Nader's 
suit  against  Alle'ghanv  Airlines.  The  court  awarded  Mr.  Nader  $50,000. 
The  Board  has  adopted  an  order  saying  we  have  to  consider  the  matter 

Mr.  HuNGATE.  He  does  not  have  any  final  judgment  lor  that 
money? 

Mr.  HouGHTELixG.  No ;  he  does  not.  .       .     .      ,  . 

Mr.  HuxGATE.  It  would  seem  from  one  who  is  not  doing  it,  in  this 
age  of  computers  it  would  not  be  all  that  difficult,  that  they  could 
tell  through  the  computer  as  soon  as  they  get  filled.  _         ^ 

Mr.  HouGHTELixG.  They  can.  The  problem  from  the  airline  s 
point  of  view  is  there  is  a  constant  turnover  in  reservations.  It  is  not 
just  no-shows,  but  people  call  up  and  cancel  reservations.  For  every 
100  people  who  thev  sell  tickets  to,  only  one  actually  does  not  fly  at 
the  end.  The  great  majority  of  the  people  who  they  say  yes,  you  have 
got  a  confirmed  reservation,  even  when  their  computer  has  a  complete 
list  of  filling  of  seats,  out  of  100  people  that  they  give  confirmed  reser- 
vations to,  99  actually  wind  up  on  the  plane  or  themselves  cancel 
beforehand  and/or  don't  show  up. 

Onlv  one  actuallv  comes  to  the  airport  and  does  not  get  on  the 
plane."' They  argue  that  why  alarm  100  people  for  one.  That  does  not 
help  the  feelings  of  Mr.  Bedell, 

]Mr.  HuxGATE.  We  understand  the  commuter  airlines  have  problems 
in  establishing  low  through  fares  for  their  passengers  pursuant  to  the 
rules  the  CAB  imposes  on  certificated  carriers.  If  the  commuter  au'- 
lines  are  an  important  part  of  the  Nation's  air  transportation  system, 
why  has  the  CAB  chosen  not  to  make  the  decision  in  phase  4  of  the 
domestic  passenger  fare  investigation  available  to  the  public? 

What  can  vou  do  or  what  do  you  plan  to  do  to  meet  that  problem? 

Mr.  Caldwell.  The  commuter  industry  is  exempt  from  title  IV  of 
the  Federal  Aviation  Act.  As  such  they  cannot  file  tariffs  \%ith  tins 
agency.  The  fare  case  that  you  have  talked  about,  there  was  no  reason 
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why — and  I  do  not  know  wh}^ — the  commuters  either  individually  or 
through  their  trade  association  did  not  ])articipate. 

However,  they  did  not  ])artici|)ate.  There  was  notliing  done  as  far 
as  I  am  aware  for  the  Board  to  tell  them  they  could  not.  They  are 
like  any  other  matter  in  the  Nation.  They  could  i^articipate  in  this  if 
they  desire.  Unfortunately  they  chose  not  to  or  at  least  did  not  make 
the  effort  to  ])articipate. 

Therefore  the  record  on  which  the  Board  had  before  it  when  it  made 
the  determination  of  what  joint  fares  sliould  be  ])ublished  did  not 
contain  an}^  information  with  respect  to  traffic  then  being  carried  on  a 
connecting  basis  by  commuters. 

What  the  Board  has  done  subsequent  to  the  issuance  of  phase  4 
is  that  in  each  case  in  which  a  certificated  carrier  has  been  suspended 
and  there  has  been  either  a  formal  or  informal  arrangement  between 
the  certificated  carrier  and  a  commuter  carrier,  the  Board  has  required 
that  joint  fares  that  would  otherwise  be  required  under  phase  4  be 
maintained  by  the  certificated  carrier,  and  the  public,  to  the  extent 
that  they  travel  to  and  from  a  point  on  a  commuter  that  is  under 
sus])ension,  has  available  to  them  the  same  fares  that  they  would  have 
had  the  certificated  carriers  still  been  flying. 

In  addition  to  that,  there  have  been  man}'-,  many  fares  established, 
between  the  certificated  industry  and  commuters  on  a  voluntary  basis. 
The  other  part  of  this  is  that  since  the  commuters  cannot  file  tariffs 
themselves  with  us,  they,  I  understand,  are  attempting  to  get  the 
publishing  bureau  to  disseminate  a  computer  industry  tariff  in  which 
there  will  be  listed  all  the  currently  available  joint  fares  whether 
required  by  the  Board  or  whether  they  have  been  arrived  at  on  a 
voluntary  basis. 

Mr.  HuNGATE.  Mrs.  Fenwick. 

Mrs.  Fenwick.  What  proportion  of  your  enforcement  time  is  spent 
investigating    consumer    complaints? 

Have  you  any  tabulations  as  to  that? 

Mr.  RoBsoN.  I  don't  know  whether  we  have  a  specific  tabulation 
or  not,  Mrs.  Fenwick.  I  will  see  if  we  can  furnish  you  one. 

Mrs.  Fenwick.  The  general  public  and  this  member  has  an  un- 
fortunate feeling  that  most  of  these  regulations  are  really  to  make 
things  a  little  bit  better  for  the  airlines  rather  than  better  for  the 
customers. 

There  is  some  overcharging.  I  don't  know  wh}'^  that  should  not  be 
investigated  as  vigorousl}^  as  the  threat  of  lower  fares  being  offered. 
The  bias,  the  position  of  the  Civil  Aeronautics  Board,  and  maybe  it  is 
inevitable  until  these  consumer  reactors  come  to  the  fore,  but  it  has 
historically  impressed  people  as  being  concerned  with  keeping  a  stable 
situation  for  the  industry. 

Am  I  wrong  in  that? 

Mr.  RoBSON.  It  is  certainly  a  widely  voiced  perception. 

Mrs.  Fenwick.  Do  j^ou  share  it? 

Mr.  RoBsoN.  I  have  been  there  90  days.  I  think  we  can  conduct 
our  business  objectively  in  the  ])ublic  interest  and  that  means  a 
balancing  of  a  whole  host  of  factors  and  that  is  the  way  I  hope  m}^ 
stewardship  there  will  be  reflected.  I  cannot  say  to  you  that  a  lot  of 
people  don't  hold  the  perception.  I  think  the  factual  foundation  may 
or  ma}!"  not  be  there  and  the  specificity  with  which  they  address  it 
may  not  rest  on  a  lot  of  facts. 

Nevertheless  I  think  your  observation  is  correct. 
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Mrs.  Fenwick.  As  a  member  of  the  i)ublic,  perhaps  yon  understand. 
The  piibHr  holds  lis  responsible  because  there  is  nobody  else  to  make 
investigations  of  the  CAB  and  see  what  is  going  on.  Therefore,  we 
are  responsible.  I  hope  yon  understand  that  this  investigation  is 
conducted  in  that  spirit. 

We  have  got  to  find  out  what  the  iK)licy  is,  what  the  Board  Chair- 
man and  the  members  of  the  Board  intend  to  do  with  the  great 
])owers  that  have  been  entrusted  to  them.  We  liave  got  to  find  out 
what  their  conception  of  procedure  and  ])olicy  is.  That  is  what  we 
have  got  to  know  if  we  are  going  to  be  able  to  do  our  job  properly. 
It  seems  very  hard  to  get  absolutely  clear  answers. 

Perhaps  you  feel  we  are  trying  to  put  you  on  the  spot  or  something 
and  in  that  sense  perhaps  we  are.  We  are  trying  to  find  out  what  is 
going  on.  How  do  these  things  happen?  The  estimate  has  been  made 
that  100,000  people  bet  bumped  every  year. 

We  have  seen  and  I  have  experienced  myself  all  the  choice  seats 
in  an  airline  were  occupied  and  it  turned  out  to  be  for  off-duty 
personnel.  That  happened  to  me  and  I  complained  as  a  member  of 
the  general  public  but  nothing  ever  happens,  Mr.  Robson. 

That  is  what  is  so  discouraging  about  it.  We  know  that  we  have 
to  have — do  vou  think  it  would  be  terribly  dangerous  if  we  just 
took  the  lid  off?  Wouldn't  it  be  true  that  those  areas  where  there  is 
a  lot  of  traffic  automatically  there  would  be  a  lot  more  competition 
and  in  those  where  there  is  less  traffic — and  maybe  that  is  what 
you  are  trying  to  protect. 

But  I  have  had  people,  an  airline  president  that  I  met  the  other 
night,  said  there  was  not  enough  for  one  and  yet  the  regulatory 
body,  the  CAB,  did  allow  another  airline  to  come  in  so  that  sometimes 
it  seems  to  operate  in  the  opposite  direction. 

This  was  the  connections  in  the  South  between  Atlanta  and  some- 
where else.  That  line  was  not  running  at  full  capacity  and  yet  another 
airhne  was  able  to  come  in.  Well,  of  course,  the  airhne  that  suffers 
competition  when  there  isn't  enough  for  one  begins  to  feel  that  favor- 
itism enters  into  it.  W^e  have  to  guard  against  this  as  well  as  the  feehng 
that  the  consumer  has  that  fares  are  kept  artifically  high  and  com- 
petition is  not  allowed  to  enter. 

In  other  words,  all  don't  think  that  the  CAB  is  the  only  regulatory 
agency.  The  ICC  and  many  other  agencies  are  under  intense  scrutiny. 

Mrl^  HuNGATE.  Mr.  Bedell? 

Mr.  Bedell.  I  have  no  further  cpiestions. 

Mr.  HuxGATE.  There  are  several  items  of  information  that  were 
sought  to  be  supplied  later.  If  there  is  no  objection  could  we  set  one 
date  so  we  ^nll  all  know  when  it  is  due?  Will  September  1  be  timely 
enough? 

Mr.  RoBsox.  In  most  of  those  areas  of  information,  that  is 
sufficient. 

Mr.  HuxGATE.  Let's  set  that  and  counsel  -will  track  that  to  make 
sure  we  have  the  information  available. 

Mr.  RoBsox.  I  would  ask  counsel  for  the  subcommittee  to  consult 
w-iih  our  staff  to  make  sure  we  know  what  we  are  asked  for. 

Mr.  HuxGATE.  W^e  thank  you  gentlemen  for  your  appearance  hei'e 
today  and  the  assistance  given  to  the  subcommittee.  We  would  hope 
that  we  can  all  work  together  in  this  area  to  minimize  the  redtape  and 
dela3\  On  our  part  if  there  is  any  additional  legislation  that  might 
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be  needed,  and  on  your  part  the  administration  of  what  we  have  and 
the  promulgation  of  regulations. 

We  apologize  for  the  interruptions  but  that  is  the  nature  of  this 
place. 

[Additional  material  supphed  by  CAB  for  the  record  follows :] 

August  6,  1975. 
Hon.  John  E.  Robsox, 
Chairman,  Civil  Aeronautics  Board, 
Washington,  D.C. 

Dear  Mr.  Chairman:  Pursuant  to  requests  from  various  Subcommittee  Mem- 
bers during  our  hearing  on  Jul}^  29,  I  am  sending  you  a  list  of  documents  and 
information  desired  by  the  Subcommittee  to  be  inserted  in  the  public  record.  I 
would  request  that  all  items  be  forwarded  to  the  Subcommittee  no  later  than  the 
close  of  business  Monday,  September  8,  1975  unless  otherwise  stated. 

A  copy  of  this  letter  will  be  sent  to  the  other  witnesses.  The  information  desired 
is  as  follows: 

(1)  A  response  in  waiting  from  Mr.  Robson  to  Mr.  Fithian's  charges  concerning 
two  Members  of  the  Board,  Mr.  Timm  and  Mr.  O'Melia.  (See  transcript.  Page 
275-9). 

(2)  How  many  cases  are  pending  before  the  Board  as  of  August  31,  1975. 

(3)  Detailed  response  to  delay  problems  in  the  Liability  and  Claims  R^lles  and 
Practices  Investigation  case.  A  TVVA  tariff  rule  concerning  this  case  will  go  into- 
effect  on  October  15,  unless  a  decision  is  made.  (Due  by  September  30,  1975.) 

(4)  Details  concerning  Mrs.  Fenwick's  question  regarding  a  small  company 
from  Mexico  that  went  broke.  There  are  some  allegations  of  unfair  advance  press 
statements  by  the  Board,  etc.  (See  Pages  312-317  of  hearing  transcript.) 

(5)  Advise  the  Committee  -when  action  will  be  taken  on  a  rule  concerning  the 
over  booking  of  airline  flights  and  a  rule  concerning  the  main  problem  addressed 
in  question  4. 

(6)  Supply  a  tabulation  of  time  spent  investigating  consumer  complaints. 

(7)  A  response  in  writing  to  the  following  three  complaints  of  commuter  airlines: 

(a)  Some  states  are  now  regulating,  or  are  planning  to  regulate,  commuter 
airlines  even  though  the  majority  of  traffic  carried  by  such  carriers  falls  under  the 
definition  of  "interstate  commerce."  What  is  the  CAB  dcnng  to  preclude  the 
imposition  of  both  federal  and  state  regulations  on  these  small  businessmen  who 
cannot  afford  the  burden  of  dual  regulation? 

(b)  Commuter  airlines  are  experiencing  problems  in  getting  financing  for  new 
equipment.  Would  the  CAB  support  legislation  similar  to  the  1957  "Government 
Guaranty  of  Equipment  Loans  Act"  on  behalf  of  the  commuter  airlines? 

(c)  Some  commuter  aii'lines  claim  that  it  would  be  in  the  national  and  public 
interests  if  the  local  service  carriers  were  to  delete  service  at  given  points  or  in 
given  markets.  But  they  state  that  such  a  development  is  not  feasible  at  this 
time  because  of  (1)  ALPA's  re-affirmation  of  its  "scope  clause"  which  restricts 
the  right  of  the  management  of  CAB-certificated  carriers  from  entering  into- 
suspension/replacement  agreements  with  commuter  airlines  without  the  pilots'" 
approval,  and  (2)  because  many  communities  are  unwilling  to  support  replacement 
service  if  it  means  they  could  lose  scheduled  service  in  the  event  traffic  from  and  to- 
their  points  was  not  sufficient  to  make  the  commuter  operati(jns  economically 
viable.  What  is  the  CAB  doing,  or  what  is  it  planning  to  do,  to  correct  this  problem.. 

Looking  forward  to  your  reply  and  with  best  wishes,  I  am 
Sincerely, 

William  L.  Hungate, 
Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies. 


Civil  Aeronautics  Board, 
Washington,  D.C,  September  12,  1975. 
Hon.  William  L.  Hungate, 

Chairman,  Subcommittee  on  Activities  of  Regulatory  Agencies,  House  of  Represent- 
atives, Washington,  D.C. 
Dear  Mr.  Chairman:  In  response  to  your  August  6th  letter,  it  is  appropriate 
for  me  to  respond  to  your  questions  in  the  order  in  which  you  set  them  forth. 

1.  The  first  item  of  your  letter  requests  comments  with  respect  to  the  allegations 
by  Congressman  Fithian  during  the  Julj^  29  hearings  concerning  Member  Robert 
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D.  Timm  and  Vice  Chairman  Richard  J.  O'Mclia  and  refers  to  pages  275  to  279 
of  the  transcript  of  the  hearings. 

As  Congressman  Fithian  points  out,  Mr.  Timm's  Bermuda  trip  was  the  topic 
of  wide  press  comment  hist  summer.  It  was  also  the  subject  of  an  extensive 
exchange  of  correspondence  between  Mr.  Timm  and  Congressman  Harley  O. 
Staggers,  Chairman  of  the  Special  Subcommittee  on  Investigations  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce.  Additionally,  Mr.  Timm  testified 
before  that  Suljcommittec  on  the  same  subject  on  November  2G,  1974.  This 
correspondence  and  a  copy  of  the  complete  transcript  of  the  Subcommittee  hearing 
are  available  from  the  Sulicommittee  staff. 

With  respect  to  Vice  Chairman  O'Melia,  Congressman  Fithian  referred  to  his 
impression  that  Mrs.  O'Melia  owns  10,228  shares  of  stock  in  General  Tire  and 
Rubber  Co.,  which  in  turn  owns  RKO  General,  a  company  having  control  of 
Frontier  Airlines. 

Congressman  Fithian  inquired  whether  this  involved  improper  behavior,  and 
he  subsequently  amplified  his  inquiry  in  a  written  statement  (August  1,  197.")) 
addressed  to  you. 

In  response,  I  want  to  bring  to  your  Committee's  attention  that  the  ownership 
of  stock  in  General  Tire  and  Rubber  by  Mrs.  O'Melia  has  been  scrutinized  by 
the  interested  agencies  of  Government,  and  Vice  Chairman  O'Melia's  participation 
in  Board  proceedings  has  been  considered  not  to  involve  any  impropriety  by  vitue 
of  Mrs.  O'Melia's  holdings.  This  examination  was  made  l)y  the  Department  of 
Justice,  by  the  Civil  Service  Commission,  and  by  the  Board's  General  Counsel. 
In  addition,  the  Senate  Commerce  Committee,  which  considered  and  confirmed 
Mr.  O'Melia's  appointment  to  the  Board,  was  fully  advised  of  this  matter  prior 
to  Mr.  O'Melia's  confirmation  as  a  Member  of  the  Board  in  1973.  The  opinions 
and  communications  of  the  Department  of  Justice  and  the  Civil  Service  Com- 
mission were  similarlv  before  that  Committee,  and  a  part  of  the  Committee"s 
record  during  1974,  when  Mr.  O'Melia  was  reappointed  to  a  six-year  term  on  the 
Board,  and  the  Committee  did  not  consider  the  holdings  to  represent  any  impedi- 
ment to  his  confirmation. 

I  am  enclosing  for  the  Committee's  records  a  copy  of  the  Board's  Order  75-6-98 
of  June  20,  1975  in  the  Institutional  Control  of  Air  Carriers  I nvesfigation.  This 
order  sets  forth  the  measures  that  were  taken  to  obtain  a  full  scrutiny  of  this 
matter  and  attaches  copies  of  the  letters  and  documents,  including  the  communi- 
cations of  the  Department  of  Justice  and  of  the  Civil  Service  Commission,  estab- 
lishing that  this  matter  did  not  involve  any  impropriety  affecting  Mr.  O'Melia'^i 
participation  in  Board  actions. 

You  will  note  that  Order  75-6-98  states  on  page  3  that  in  December,  1974, 
although  no  additional  arrangements  concerning  Mrs.  O'Melia's  holdings  had 
been  deemed  necessary,  her  holdings  were  placed  in  a  "blind  trust"  under  the 
terms  of  which  the  trustee  has  full  power  to  sell  the  securities,  and  that  no  infor- 
mation as  to  the  nature  of  any  holding  in  the  trust  may  be  communicated  to  the 
beneficiaries.  Therefore,  there  is,  in  fact,  no  information  before  the  Board  estab- 
lishing that  Mrs.  O'Melia  is  presently  the  beneficial  owner  of  any  General  Tire 
and  Rubber  Co.  securities. 

In  the  course  of  the  hearings.  Congressman  Fithian  specifically  requested  that  I 
suspend  Vice  Chairman  O'Melia  and  Member  Timm  from  participating  in  any 
decision-making  processes  at  the  Board.  Without  commenting  upon  the  substance 
of  that  inquiry,  you  should  understand  that  the  Chairman  of  the  Civil  Aero- 
nautics Board  does  not  have  any  authority  to  suspend  any  Member  of  the  Board 
from  participation  in  the  decision-making  processes  of  the  Board.  Section  201 
of  the  Federal  Aviation  Act  of  1958,  as  amended,  after  providing  that  Board  Mem- 
bers will  be  appointed  bv  the  President,  by  and  with  the  advice  of  the  Senate, 
vests  in  the  President  (section  201  (a)  (2))  the  power  to  remove  a  Member  from 
office  "for  inefficiencv,  neglect  of  duty,  or  malfeasance  in  office." 

In  addition.  Article  11,  Section  4,  of  the  Constitution  provides  for  the  im- 
peachment of  "all  civil  Officers  of  the  United  States  .  .  .  for,  and  Conviction  of. 
Treason,  Bribery,  or  other  High  Crimes  and  Misdemeanors." 

2.  Attached  to  this  letter  for  the  Committee's  information  is  a  copy  of  the 
Board's  Report  of  Docketed  Matters  as  of  June  30,  1975,  and  a  supplemental  report 
which  updates  the  status  of  cases  through  July.  These  reports  supply  the  niimber 
and  status  of  docketed  matters  before  the  Board  as  of  July  31,  1975.  The  August 
supplement  to  this  report  will  be  completed  sometime  toward  the  end  of  September 
and  will  be  forwarded  to  the  Committee  as  soon  as  it  is  available.  This  forth- 
coming report  will  provide  the  Committee  with  a  complete  listing  of  cases  pending 
before  the  Board  as  of  August  31,  1975. 
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3.  A  detailed  response  to  question  two.  including  a  history  of  the  Liability  and' 
Claims  Rules  and  Practices  Investigation  case,  is  ])eing  prepared  bj"-  the  Board  staff 
and  will  be  forwarded  to  the  Committee  on  or  about  September  30,  1975. 

The  TWA  tariff  request,  which  you  noted  was  to  go  into  effect  on  October  15th, 
has  been  withdrawn  by  the  carrier.  Therefore,  the  TWA  tariff  rule  will  not  be- 
come effective  on  October  15th  and  will  no  longer  have  an  impact  upon  this, 
investigation. 

4.  We  indicated,  in  response  to  the  concerns  raised  by  Congresswoman  Fenwick, 
that  we  would  supply  a  full  account  of  the  Board's  actions  concerning  Air  Europe, 
a  Luxembourg  corporation  which  proposed  to  operate  scheduled  air  services 
between  Tijuana,  Mexico,  and  Luxeml)ourg.  By  way  of  background,  under  the 
statute,  foreign  air  transportation  is  defined  as  "the  carriage  by  aircraft  of  persons. 
...  as  a  common  carrier  ...  in  commerce  between  ...  a  place  in  the  United 
States  and  any  place  outside  thereof;  whether  such  commerce  moves  wholly  by 
aircraft  or  partly  by  aircraft  and  partly  by  other  forms  of  transportation  .  .  ." 

The  Board  has  long  considered,  in  this  connection,  that  the  definitional  re- 
quirements of  the  Act  depend  upon  the  ultimate  movements  of  passengers  and 
not  merely  the  physical  movement  of  the  aircraft.  Accordingly,  authority  to 
provide  foreign  air  transportation  must  be  obtained  from  the  Board  and,  under 
section  801  of  the  Act,  from  the  President  as  well. 

However,  legitimate  transit  operations — i.e.,  those  which  overfly  the  United 
States  as  a-  purely  operational  matter — are  automatically  permitted  under  the 
Board's  regulations,  but  require  prior  approval  of  the  FAA.  Transit  operations 
such  as  the  flights  of  Aeromexico  and  Canadian  Pacific  between  Mexico  City  and 
Toronto  are  not  considered  foreign  air  transportation  and  the  Board  has  not, 
in  the  past,  had  any  bad  experience  with  airlines  attempting  to  use  "transit  rights"' 
to  circumvent  the  foreign  air  transportation  requirements  of  the  Act. 

Letters  from  Acting  Chairman  Gillilland  to  the  Departments  of  State  and  Trans- 
portation, which  we  have  attached  for  the  Committee's  information  and  for  in- 
clusion in  the  record,  set  out  in  greater  detail  information  which  indicated  that 
Air  Europe  was  attempting  to  circumvent  the  provisions  of  the  Federal  Aviation 
Act  by  tailoring  its  service  to  U.S. -Europe  travelers  but  physically  operating 
its  aircraft  from  Mexico.  Since  it  appeared  that  Air  Europe  did  not  intend  to  bring 
itself  within  the  Board's  jurisdiction  by  filing  an  appropriate  application  to  proviile 
foreign  air  transportation,  and  since  the  Board's  regulations  did  not,  at  that  time, 
provide  an  administrative  vehicle  for  determining  the  bona  fides  of  a  proposed 
transit  operation,  it  was  concluded  that  the  Board  should  request  that  the  De- 
partment of  Transportation  withhold  approval  of  any  transit  rights  which  might 
be  sought  by  Air  Europe.  It  was  the  Board's  judgment  that  Title  V  of  the  Federal 
Aviation  Act,  and  particularly  section  501,  authorizes  (and,  perhaps,  indeed  re- 
quires) the  Secretary  of  Transportation  to  preclude  operations  w^hich  are  neither 
authorized  by  foreign  carrier  permit  nor  a  valid  exercise  of  transit  privileges. 
Thus,  the  Board  asked  the  Secretary  to  exercise  his  authority  so  as  to  prevent 
the  operation.  The  Board's  objective,  as  suggested  in  the  attached  letters,  was  to 
])reclude  the  commencement  of  the  Air  Europe  operation  without  laborious, 
drawn-out  adjudicatory  proceedings.  Under  the  approach  sought  by  the  Board, 
the  validity  of  the  denial  of  transit  rights  by  the  Department  of  Transportation 
could,  thereafter,  be  challenged  in  court.  However,  the  operations,  which  the 
Board  deemed  detrimental,  would  not  commence  until  the  legal  issue  had  been 
resolved.  From  the  Board's  perspective,  this  was  deemed  preferable  to  litigating 
the  issue  after  the  operation  had  commenced.  Although  this  matter  took  place 
before  I  arrived  at  the  Board,  my  investigation  of  the  matter  indicates  that  apart 
from  the  intra-governmental  communication  between  the  Board  and  the  De- 
partments of  Transportation  and  State,  the  Board  made  no  attempt — through 
the  press  or  otherwise — to  disparage  or  criticize  the  Air  Europe  operation.  A 
letter  from  our  Director  of  Information  which  was  sent  to  counsel  for  Air  Europe 
at  the  time  of  the  original  Air  Europe  controversy  is  attached  for  your  information. 

Nonetheless,  the  Board  was  sensitive  to  the  fact  that  its  action  had  been  taken 
without  the  benefit  of  hearing  from  all  interested  persons.  It  was  particularly 
concerned  that  its  existing  regulations  provided  no  vehicle  for  a  formal  adjudica- 
tion of  the  issues  presented.  Thus,  on  November  1,  1974,  the  Board  issued  a  notice 
of  proposed  rulemaking  which  was  designed  to  estal)lish  an  administrative  avenue 
for  resolution  of  issues  of  whether  particular  transit  flights  should  be  permitted. 
Under  the  proposal,  all  interested  persons  would  receive  a  formal  opportunitj-  to 
]jrescnt  their  case  and  any  Board  determination  would  be  subject  to  review  by  the 
courts.  That  proposal  is  expected  to  be  acted  upon  shortly.  We  will  send  a  copy  of 
our  actions  to  the  Committee  as  soon  as  they  are  taken. 
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5.  The  Board,  in  Order  75-7-54  on  July  11,  1975,  stated  its  intention  to  institute 
a  rule  making  proceeding  to  review  various  matters  relating  to  oversales  and  their 
impact  on  the  traveling  public.  We  expect  to  develop  adequate  means  of  dealing 
with  these  problems.  The  CAB  staff  has  been  instructed  to  submit  recommenda- 
tions to  the  Board,  and  I  expect  Board  action  on  this  matter  by  December  31, 
1975. 

6.  It  is  quite  difficult  to  supply  a  complete  tabulation  of  time  spent  by  the  various 
bureaus  and  offices  investigating  consumer  complaints  because  that  work  is  prin- 
cipally carried  on  in  two  places,  the  Office  of  Consumer  Advocate  and  the  Bureau 
of  Enforcement.  Other  bureaus  and  offices  are  utilized  to  provide  ancillary  assist- 
ance as  needed. 

The  staff  in  the  Office  of  Consumer  Advocate  currently  has  22  permanently 
allocated  positions,  all  of  which  are  filled.  It  includes  the  Director  and  Deputy 
Director,  two  attorneys,  four  analysts  in  the  consumer  research  section,  seven 
analysts  in  the  consumer  advisory  (complaint  handling)  section,  and  administra- 
tive personnel.  The  consumer  advisory  section  devotes  100  percent  of  its  time  to 
individual  consumer  complaints  while  the  time  spent  by  other  staff  components 
varies.  Overall,  the  OCA  staff  spends  approximately  85  percent  of  the  working 
schedule  on  attempting  to  resolve  individual  complaints.  These  percentages 
represent  2860  man-hours  per  month  spent  on  consumer  complaints. 

I  would  also  like  to  add  that  we  are  quite  proud  of  the  fact  that  a  White  House 
study  of  Federal  consumer  offices  rated  the  CAB's  Office  ©f  the  Consumer  Ad- 
vocate the  best  in  the  Federal  Government. 

In  addition,  the  Bureau  of  Enforcement  has  allocated  significant  resources  to 
enforcing  various  laws  which  protect  the  consumer  traveling  in  the  nation's  com- 
mercial aviation  system.  For  instance,  in  FY  1975,  in  addition  to  admiaistrative 
complaints  and  court  action  to  enforce  charter  regulations,  thirty  complaints  were 
brought  to  vindicate  consumer  rights. 

7.  (a)  The  Board  endeavors  to  keep  the  burden  of  federal  economic  regulation 
to  a  minimum.  We  do  not  believe  the  commuter  carriers  operating  under  part  298 
of  the  Board's  regulations  consider  existing  CAB  report  and  registration  require- 
ments to  be  unduly  burdensome  at  this  time. 

As  you  know,  airline  labor-management  relations  are  not  directly  within  our 
jurisdiction.  Accordingly,  an}^  remedies  requiring  CAB  action  would  require 
legislation. 

The  problem  faced  by  communities  desiring  to  retain  service  where  the  traffic 
generated  by  that  community  is  insufficient  to  maintain  non-subsidized  commuter 
service  is  whether  the  communities  themselves  are  willing  to  subsidize  the  carrier. 
For  instance,  in  Missouri,  the  community  of  Lake  of  the  Ozarks  now  subsidizes  a 
carrier.  In  the  past,  the  Board  tried  to  work  out  a  program  which  would  subsidize 
commuter  carriers  iDy  means  of  a  "flow  through  subsidy,"  subsid.y  payments  made 
to  the  commuter  through  the  suspended  local  service  carrier.  This  program  was 
recently  struck  down  bj'  the  courts. 

This  issue  has  been  the  subject  of  a  great  deal  of  discussion  between  the  Board 
and  representatives  of  the  commuter  carrier  industry  and  if  it  develops  that  any 
legislation  is  required,  we  will  inform  the  Congress  at  an  appropriate  time.  Also, 
there  is  the  option  that  commuter  airlines  be  certificated  by  the  Board,  and  at 
least  one  such  carrier  has  alreadj'^  filed  for  such  certification.  In  the  event  such 
certification  were  granted,  that  carrier  could  then  apply  for  a  subsidy  pursuant  to 
the  Board's  already  existing  program. 

If  you  or  j-our  staff  have  any  further  questions,  or  desire  further  information 
from  us  on  any  matters  included  within  the  transcript  or  your  letter,  please  do 
not  hesitate  to  contact  Jim  Kolstad,  Director,  Office  of  Community  and  Congres- 
sional Relations,  who  can  be  reached  at  382-6863.  This  should  in  no  way,  of  course 
preclude  your  contacting  my  office  directly  should  you  need  anything  from  me. 
Sincerely, 

John  E.  Robson, 

Chairman. 

Enclosures. 

ENCLOSTJRE   1 

Order  75-6-98. 

Civil  Aeronautics  Board, 

Washington,  D.C. 
Adopted  bj'  the  Civil  Aeronautics  Board  at  its  office  in  Washington,  D.C.  on 
the  20th  day  of  June,  1975. 

5S-99S— 75 17 


254 

INSTITUTIONAL  CONTROL  OF  AIR  CARRIERS  INVESTIGATION 

DOCKET   26348 

Order 

On  May  21,  1975,  the  Aviation  Consumer  Action  Project  (ACAP)  filed  a 
Motion  under  Section  302.18(a-l)  of  the  Procedural  Regulations  seeking  the 
disqualification  of  Vice  Chairman  O'Melia  from  further  participation  in  this 
proceeding.  In  support  of  its  motion,  ACAP  represents  that  the  Vice  Chairman 
has  "at  least  an  indirect  pecuniary  interest"  in  General  Tire  and  Ribber  Co., 
RKO] General,  Inc.,  and  Frontier  Airlines  by  reason  of  his  wife's  beneficial  owner- 
ship of  16,228  shares  of  the  common  stock  of  General  Tire.  Notwithstanding  that 
the  stock  has  been  placed  in  a  "blind  trust",  ACAP  asserts  that  the  Vice  Chairman 
is  disqualified  under  Section  1001  of  the  Federal  Aviation  Act.'  No  answers  have 
been  filed. 

While  the  Board  does  consider  that  it  has  the  authority  to  disqualify  one  of  its 
members  from  participation  in  a  given  case,  the  normal  practice  has  always  been 
to  leave  the  decision  on  requests  for  disqualification  to  the  challenged  member  in 
the  first  instance,  subject  to  the  ultimate  power  of  the  Board  to  settle  the  issue  if 
the  decision  of  the  challenged  member  fails  to  settle  it.^ 

Though  there  was  no  public  announcement  of  his  decision,  the  Vice  Chairman 
determined  some  months  ago  that  he  would  not  participate  in  this  proceeding.^ 
That  determination  was  predicated  on  his  contact,  while  Director  of  the  Board's 
Bureau  of  Enforcement,  with  two  related  cases,  i.e.,  the  third-party  complaints 
filed  by  ACAP  on  June  5  and  July  6,  1972  in  Dockets  24525  and  24593, 
respectively.* 

In  view  of  the  Vice  Chairman's  prior  decision  not  to  participate  in  this  proceed- 
ing, albeit  on  grounds  which  differ  from  those  pressed  by  ACAP,  there  is  no  need 
to  decide  ACAP's  Motion  and  ACAP's  Motion  to  disqualify  is  moot. 

Although  the  decision  of  the  Vice  Chairman  makes  it  unnecessary  to  examine 
the  allegations  contained  in  ACAP's  Motion,  it  should  be  noted  for  the  record, 
as  a  matter  of  public  interest,  that  the  legal  implications  raised  by  the  holding  of 
General  Tire  stock  referred  to  in  the  ^Motion  were  subjected  to  careful  scrutiny 
before  the  Vice  Chairman  became  a  Member  of  the  Board. 

At  the  time  of  his  nomination  in  1973  to  become  a  Member  of  the  Board, 
Vice  Chairman  O'MeHa  sought  advice  from  all  appropriate  government  agencies 
concerning  the  16,228  shares  of  common  stock  of  General  Tire  and  Rubber  Co.,* 
then  owned  by  his  wife.  Prior  to  his  confirmation  hearings,  which  were  held 
on  October  30,  1973,  Mr.  O'Meha  received  a  legal  opinion  from  the  General 
Counsel  of  the  Board  ^  concluding  that  General  Tire  was  not  a  "civil  aeronautics 
enterprise"  within  the  meaning  of  Section  201(b)  of  the  Act,  the  statutory 
provision  limiting  the  activities  and  interests  of  Board  Members.  He  also  received 
an  opinion  from  the  Department  of  Justice  holding  that  Mrs.  O'Melia's  ownership 
of  General  Tire  shares  while  he  was  a  Board  Member  could  not  "reasonably 
involve  a  conflict  of  interest  under  18  U.S.C.  208(a) — or  an  appearance  of  conflict", 
and  expressing  the  view  that  to  hold  otherwise  "would  be  stretching  the  term 
'financial  interest'  under  section  208(a)  to  the  breaking  point".  Subsequently, 

1  "No  member  of  the  Board  •  *  *  shall  practire  in  any  hearing  or  proceeding  in  which  he  has  a  pecuniary 
interest." 

?  See,  e.(7.  Colonial  Airhnes,  Inc.,  9  C.A.B.  273  (194S);  Kansas-Oklahoma  Local-Service  Case,  32C.A.B.557 
(1960). 

3  His  decision  is  reflected  in  the  minutes  of  a  Board  meeting  on  January  16.  1975  at  which  the  Board  offici- 
ally adopted  Orders  75-1-35  and  75-1-71.  the  last  two  orders  in  this  case.  The  minutes  show  the  Vice  Chair- 
man (then  Acting  Chairman)  did  not  participate  in  the  consideration  and  adoption  of  those  orders.  A  copy 
of  the  relevant  portions  of  the  minutes  of  that  m'-eting  are  attached  as  Exhibit  a  to  this  Order. 

4  The  Vice  Chairman  was  Director  of  BOE  from  May  1,  196.)  until  he  was  sworn  in  as  a  member  of  the 
Board  on  November  26,  1973. 

5  General  Tire  and  Rubber  Co.  has  a  wholly  owned  subsidiary.  RKO  General,  Inc.,  and  RKO.in  turn, 
owns  more  than  10%  of  the  osstanding  voting  stock  of  Frontier  Airlines.  All  three  are  parties  to  this 
proceeding. 

*  The  opinion  of  the  General  Counsel  was  transmitted  to  the  Senate  Conmierce  Committee  by  letter  dated 
September  20,  1973,  for  the  Committee's  records  during  their  consideration  of  Mr.  O'JSlelia's  nomination  to 
the  Board.  That  letter  (a  copy  of  which  is  attached  hereto  as  Exhibit  B)  included  a  reiiuest  for  a  response 
if  the  Committee  thought  the  matter  needed  to  be  explored  further,  and  specilic.\liy  noted  that  "no 
answer  ...  is  necessary"  [l)f  you  agree  that  the  question  is  now  academic  ....  The  Committee  did  not 
reply  to  that  communication,  and  Mr.  O'Meha  was  informally  advised  by  a  member  of  the  Committee  staff 
that  the  Crunmittee's  Chairman  had  been  consulted  and  did  not  believe  that  the  situation  required  further 
action.  A  copy  of  the  legal  meraor-indum  of  the  General  Counsel  is  attached  hereto  .as  Exhibit  C. 
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a  responpe  was  received  from  the  Civil  Service  Commission,  expressly  concurring 
in  the  opinion  of  the  Department  of  Justice.' 

In  September  1973  Mrs.  O'Melia's  General  Tire  holdings  were  placed  in  a  voting 
trust.*  In  December  1974,  although  no  additional  arrangements  concerning  these 
financial  affairs  had  been  deemed  necessary,  her  holdings  were  placed  in  a  "blind 
trust"  under  the  terms  of  which  the  trustee  has  full  power  to  sell  the  securities 
and  replace  them  with  other  assets;  ^  no  information  as  to  the  nature  of  any 
holdings  in  the  trust  may  be  communicated  to  the  beneficiaries.  There  is  no  in- 
formation before  the  Board  establishing  that  Mrs.  O'Melia  is  presently  the 
beneficial  owner  of  any  General  Tire  and  Rubber  Co.  securities. 

Accordingly,  it  is  ordered  that  the  Motion  of  the  Aviation  Consumer  Action 
Project  to  disqualify  the  Vice  Chairman  in  this  proceeding  is  hereby  dismissed- 

By  the  Civil  Aeronautics  Board: 

Edwin  Z.  Holland, 

Secretary. 

exhibit  a 

Minutes  of  a  Meeting  op  the  Civil  Aeronautics  Board  Held  at  Its  Office 
IN  Washington,  D.C,  January  16,  1975 

Present:  Whitney  Gillilland  (presiding),  G.  Joseph  Minetti,  Lee  R.  West,' 
Members  of  the  Board. 

The  Board  convened  at  1 :35  p.m. 

Order  on  Fieconsuli  ration  in  Inslituticnal  Control  of  Air  Carriers  Investigation, 
Docket  26348.  (See  Minutes  75-3,  1/9/75.)  The  Board,  with  Member  Minetti  not 
voting,  and  Acting  Chairman  O'Melia  and  Member  Timm  not  participating, 
ratified  the  order  on  reconsideration  (Order  75-1-35)  in  the  I nstitutional  Control  of 
Air  Carriers  I nvestigation,  Docket  2634S,  which  had  been  entered  and  puljlished 
under  the  following  circumstances:  On  January  9,  1975,  the  Board,  with  Acting 
Chairman  O'Melia  and  IMembers  Minetti,  Gillilland,  and  West  present,  met  to 
discuss  the  order  on  rec'»!isiderali(m  in  the  I nslitiitional  Control  of  Air  Cdrriers, 
Docket  26348,  but  no  action  was  taken  at  that  time.  Because,  however,  of  mistaken 
staff  advice  that  the  Board  had  voted  to  adopt  the  order  on  reconsideration  at  the 
meeting  on  January  9,  1975,  the  order  was  entered  by  the  Board's  Minutes  Section 
as  having  been  adt)pted  on  that  date  and  it  was  was  published  on  January  10, 
1975,  as  Order  75-1-35. 

During  the  course  of  today's  meeting  consideration  was  given  to  the  petition  of 
Senator  Lee  Metcalf  to  intervene  in  the  subject  investigation.  Whereupon,  the 
Board,  with  Member  Minetti  not  voting,  and  Acting  Chairman  O'Melia  and 
Member  Timm  not  participating,  adopted  Order  75-1-71  (exhibit  5019)  granting 
Senator  Metcalf's  petition. 

In  both  of  the  above  items,  Member  West's  vote^on  these  items  was  personally 
related  to  Members  Minetti  and  Gillilland. 

The  Board  adjourned  at  1 :40  p.m. 

Edwin  Z.  Holland, 

Secretary. 

exhibit  b 

September  20,  1973. 
Hon.  Warren  G.  Magnuson, 

Chairman,  Committee  on  Commerce,  Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Chairman:  This  letter  supplements  and  should  be  made  an  integral 
part  of  the  financial  statement  I  submitted  to  the  Committee  on  September  10 
1973. 

In  that  report  I  indicated  that  Mrs.  O'Melia  inherited  from  her  Father  over 
thirty  years  ago,  a  substantial  number  of  shares  of  stock  in  the  General  Tire 
and  Rubber  Company.  I  also  enclosed  an  opinion,  dated  September  7,  1973,  from 

'  A  copy  of  the  letter  from  the  Dppartnifnt  of  .Tusticp,  with  a  roverins  nipmorandum  from  the  Goripral 
Counsel  of  the  Civi!  Aeronautics  Boird,  i*;  attached  hereto  as  Exhibit  D.  A  copy  of  the  letter  from  the  Civil 
Pervice  Commibsion  is  attached  hereto  as  Exhibit  E. 

s  Acopy  of  the  Volinp  Trust  Agreement .  executed  on  September  11,  1973,  is  attached  hereto  as  Exhibit  F 

•  A  copy  of  the  amendment  of  the  Votino- Tru=;t  Afrreement   is  attached  as  Exhibit  (i. 

'  Member  West,  who  was  in  Union  Springs,  Alal-ama,  participated  by  long-distance  conference  telephon 
conversation.  Also  present  in  the  room  was  Thnraas  J.  Heye,  the  General  Counsel. 
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]\Ir.  Richard  Littell,  the  General  Counsel  for  the  Civil  Aeronautics  Board.  That 
opinion  stated  that  General  Tire  was  7iot  a  "civil  aeronautics  enterprise"  within 
the  meaning  of  that  term  as  used  in  the  Federal  Aviation  Act  and  the  Board's 
implementing  regulations  (Section  274.21  of  the  Civil  Aeronautics  Board  Manual). 

It  should  be  noted  that  prior  to  receiving  the  General  Counsel's  opinion,  on 
September  7,  1973,  Mrs.  O'Melia,  out  of  an  abundance  of  caution  agreed  in 
principal  on  August  30,  1973,  to  execute  a  blind  trust.  A  statement  to  that  effect 
dated  September  7,  1973  was  submitted  to  the  Committee  on  September  10, 
1973.  That  trust,  among  other  things,  would  remain  in  effect  as  long  as  I  served 
.as  a  Member  of  the  Civil  Aeronautics  Board. 

Mrs.  O'Melia's  decision  to  execute  such  a  document  on  August  30th  was  easily 
reached.  She  did  not  want  her  inheritance  to  interfere  in  any  way  with  the  pos- 
sible nomination  of  her  husband  to  the  Civil  Aeronautics  Board.  That  nomina- 
tion was,  in  fact,  sent  to  the  United  States  Senate  on  September  7,  1973,  by 
President  Richard  M.  Nixon. 

In  light  of  the  subsequent  opinion  from  the  Board's  General  Coimsel  (copy 
enclosed)  which  states  that  in  his  opinion,  Mrs.  O'Melia's  General  Tire  and 
Rubber  Company  stock  was  7iol  subject  to  the  Federal  Aviation  Act  or  the  Board's 
Regulations,  I  would  appreciate  having  the  advice  and  counsel  of  the  Committee 
and  its  Staff  on  this  subject. 

While  Mrs.  O'lMelia  was  and  is  willing  to  execute  a  blind  trust,  the  Board's 
General  Counsel's  recent  opinion  seems  to  render  that  question  moot.  If  you 
agree  that  the  c[uestion  is  now  academic,  then  no  answer  to  this  letter  is  necessary. 

However,  if  you  should  determine  for  any  reason  whatsoever  that  an  executed 
blind  trust  should  be  filed  with  the  Committee,  3'our  request  will  be  immediately 
comjiUed  with. 

Thanking  you  in  advance,  I  remain, 
Sincereh'  yours, 

Richard  J.  O'Melia, 
Director,  Bureau  of  Enforcement. 


EXHIBIT  c 

Civil  Aeronautics  Board 

To:  Richard  J.  O'Meha. 
IMemorandum  From:  Richard  Littell. 

Subject:  Status  of  General  Tire  and  Rubber  Corporation  as  a  "Civil  Aeronautics 

Enterprise"  within  the  meaning  of  Section  201(b)  of  the  Federal  Aviation 

Act. 

This  is  in  answer  to  your  request  that  I  provide  a  legal  opinion  as  to  whether 

General  Tire  and  Rubber  Corporation  is  a  "civil  aeronautics  enterprise"  within 

the  meaning  of  that  term  as  used  in  the  Federal  Aviation  Act  and  the  Board's 

implementing  regulations  (section  274.21  of  the  Civil  Aeronautics  Board  Manual). 

For  reasons  hereinafter  set  forth,  I  conclude  that  it  is  not. 

1.  Section  201(b)  of  the  Federal  Aviation  Act  (49  USC  1321(b))  provides  that 
■"no  member  of  the  Board  shall  have  any  pecuniary  interest  in  or  own  any  stock 
in  or  Bonds  of  any  civil  aeronautics  enterprise."  The  Board's  CFR  regulations 
contain  a  similar  prohibition,  applicable  to  Board  members,  employees,  and  their 
immediate  famiUes  (14  CFR  370.735-71  (a)).  Although  neither  the  Act  nor  the 
CFR  regulations  defines  the  term,  "civil  aeronautics  enterprise",  other  Board 
rules  (section  274.21  of  the  C.A.B.  Manual  )provide: 

"Civil  aeronautics  enterprise  means  an  air  carrier,  a  foreign  air  carrier  or  any 
other  enterprise  primarily  aeronautical  in  nature.  Excluded  are  persons  en- 
gaged in  manufacturing  products  essentiallj^  non-aeronautical  in  nature  even 
though  some  part  of  their  ]5roduction  is  used  in  aviation,  investment  trusts 
whose  portfolios  include  holdings  in  aeronautical  enterprises  and  exclusively 
military  aeronautical  enterprises." 
Although  49  U.S.C.  1321  speaks  solely  in  terms  of  the  phrase  "civil  aeronautics 
enterprise,"  49  U.S.C.   1378  and  1379  empower  the  Board  to  regulate  certain 
r(>lati(ms  between  air  carriers  and  persons  engaged  in  any  "phase  of  aeronautics." 
This  latter  term  likewise  is  not  defined  by  the  statute  except  that  the  term 
acn'onautics  is  defined  to  mean  "the  science  and  art  of  flight."  (49  U.S.C.  1301(2)). 
Persons  engaged  in  aircraft  manufacturing  and  other  special  activities  devoted 
to  aviation  are  regarded  as  being  engaged  in  a  "phase  of  aeronautics." 
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Our  flics  reveal  a  number  of  instances  in  which  the  General  Counsel  has  been 
called  upon  to  give  internal  advice  as  to  whether  a  i)articular  company  constituted 
a  "civil  aeronautics  enterprise."  Some  of  the  past  interpretations  involve  in- 
consistencies, There  appears  to  have  been  a  tendencj^  on  the  part  uf  this  Ofhce  to 
interpret  "civil  aeronautics  enterprise"  as  embracing  companies  who  are  engaged 
in  a  "phase  of  aeronautics,"  and  this  notwithstanding  that  the  legislative  history 
of  sectit)n  201(b),  which  will  be  shortly  discussed,  demonstrates  that  the  terms 
have  different  meanings.  This  tendency  appears  to  have  stemmed  from  an  overall 
view  that  a  Board  employee  ought  not  to  have  stock  interests  in  companies 
engaged  in  a  "phase  of  aeronautics"  because  that  might  create  the  appearance 
of  a  conflict  of  interest.  However,  even  in  cases  in  which  this  tendency  has  ap- 
peared, consideration  has  been  given  to  such  factors  as  the  extent  and  nature  of 
the  aeronautical  activity  involved,  the  relationships  of  the  activity  to  the  other 
activities  of  the  corporation,  and  so  forth. 

The  legislative  history  of  section  201(b)  of  the  Act  demonstrates  that  Congress- 
intended  a  distinction  between  "civil  aeronautics  enterprise"  and  "phase  of 
aeronautics"  and  did  not  intend  that  the  former  be  equated  with  the  latter  in- 
construing  section  201(b).  Thus,  the  earlj-  versions  of  the  Act  introduced  in  the 
Senate  did  prohibit  financial  ownerships  in  firms  engaged  in  a  "phase  of  aeronau- 
tics." S.  3G59,  Toth  Cong.,  3rd  Sess.  was  the  first  bill  to  include  a  definition  of 
"aeronautics"  as  the  science  and  art  of  flight  and  provided: 

§  201(d)  No  person  shall  be  eligible  for  appointment  or  continue  in  office 
as  a  member  of  the  Authority  if  he  is  an  officer  or  director  of,  or  employed  by, 
any  person  engaged  in  anj^  phase  of  aeronautics,  or  if  he  is  financially  inter- 
ested in  any  such  person  unless  he  shall  file  with  the  Congress,  at  the  time  of 
his  appointment  and  annually  thereafter,  a  statement  setting  forth  the 
character  and  extent  of  his  interest.  (Emphasis  added) 
Similarly,  S.  3760,  75th  Cong.,  3rd  Session  provided: 

§  201(d)  No  member  of  the  Authority  shall  have  any  pecuniary  interest 
in  or  own  any  stocks  or  bonds,  in  any  person  engaged  in  any  phase  of  aero- 
nautics. .  .  . 
However,  the  bill  which  the  Senate  Committee  reported  and  which  the  Senate 
passed  (S.  3845,  75th  Cong.,  3rd  Sess.,  introduced  b}^  Senator  McCarran)  sub- 
stituted the  present  statutory  formulation: 

§  201(b)   ...  no   member   of   the   Authority  shall  have   anj^  pecuniary 
interest  in  or  own  any  stock  or  Ijonds  in  anjr  civil  aeronautics  enterprise.^ 
(Emphasis  added) 
In  contrast,  H.R.  9738,  7oth  Cong.,  3rd  Sess.,  as  reported  to  the  House  by  the 
Committee  on  Interstate  and  Foreign  Commerce  (H.  Rep.  No.  2254)  provided: 
§  201(c)  The  members  of  the  Authority  .  .  .  shall  not  have  any  pecuniary 
interest,  nor  own  any  stocks  or  bonds,  in  any  person  engaged  in  any  phase 
of  aeronautics.  .  .  .   (Emphasis  added) 
This  bill  was  passed  by  the  Ilouse  as  its  version  of  S.  3845.  In  the  Conference 
Committee  the  Senate  version  was  adopted  without  explanation. 

The  legislative  history  thus  demonstrates  that  the  Congress  did  not  intend 
that  section  201(b)  preclude  a  Board  member  from  holding  a  pecuniary  interest 
in  a  person  engaged  in  a  phase  of  aeronautics,  as  such.  Moreover,  that  has  been 
the  Board's  own  interpretation,  as  witnessed  1)}'  the  definition  of  "civil  aero- 
nautics enterprise"  set  forth  in  the  CAB  Manual,  which  exlcudes  certain  persons 
who  properly  could  be  regarded  as  being  engaged  in  a  phase  of  aeronautics  (manu- 
facturers for  exclusively  military  equipment).  Rather,  the  section  201(b)  prohibi- 
tion is  limited  to  a  pecuniary  interest  in  a  civil  aeronautics  enterprise.  As  to 
whether  General  Tire  and  Rubber  Company  is  such  an  enterprise,  the  following 
facts  have  been  made  availa];)le  to  me. 

General  Tire's  principal  business  activity  is  the  manufacture  and  sale  of  tires, 
tire  capping,  rejxiir  materials  and  similar  products,  and  the  manufacture  and 
sale  of  a  variety  of  plastic,  chemical,  rubber,  metal  and  athletic  products.  General 
Tire's  wholly-owned  subsidiary,  Aerojet- General  Corporation  is  engaged  in  the 
fields  of  solid  propellant  motors  and  liquid  propellant  engines  for  rockets  and 
missiles,  basic  <jrdnance  devices  and  specialized  munitions,  infra  red  technology, 
electro-optical  systems  and  other  defense  and  aerospace  business. 

General  Tire's  wholly-owned  subsidiary  RKO  General,  Inc.,  owns  46.2%  of 
Frontier  Airlines  common  stock,  87.8%  of  its  convertible  special  preference  stock, 
and  less  than  1%  of  its  convertible  subordinated  debentures.  RKO  General's 
principal  business  activity  is  broadcasting,  and  it  owns  four  television  stations 

•  "Phase  of  aeronautics"  was  retained  in  the  sections  applying  to  control  and  Interlocking  relationships. 
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and  13  radio  stations.  Besides  its  interest  in  Frontier,  its  other  business  activities 
include  a  76%  owned  subsidiary  operating  cable  television  systems,  a  circuit  of 
130  theatres,  and  wholly-owned  subsidiaries  operating  nine  soft  drink  bottling 
companies.  Its  cable  television  subsidiary  engages  in  the  common  carrier  micro- 
wave relay  business  in  Kansas,  Oklahoma  and  Texas  pursuant  to  FCC  licenses. 

General  Tire's  total  assets  in  1972  were  $1,012,791,000  and  its  total  net  sales 
in  1972  were  $1,093,477,000.  Frontier's  total  assets  in  1972  were  $72,775,000 
and  its  total  1972  revenues  were  $108,857,000.2  Thus,  Frontier's  assets  were 
about  7.4%  of  General  Tire's  assets  and  its  revenues  were  about  10  percent  of 
General  Tire's  total  sales.  However,  these  percentages  substantially  overstate 
the  relationships  between  General  Tire's  aeronautical  and  non-aeronautical 
interests,  since  General  Tire  through  RKO  General,  owns  only  46.2  percent  of 
Frontier's  common  and  87.8  percent  of  its  convertible  special  preference  stock. 

On  the  basis  of  the  foregoing  facts,  it  is  my  opinion  that  General  Tire  is  not  a 
"civil  aeronautics  enterprise."  "  Clearly,  the  extent  of  its  interest  in  and  ongage- 
ment  in  non-aeronautical  enterprises  in  relationship  to  its  interest  in  Frontier 
demonstrates  that  General  Tire  cannot  be  said  to  be  an  enterprise  "primarily 
aeronautical  in  nature,"  the  test  of  section  274  of  the  C.A.B.  Manual.  Further- 
more, the  latter  excludes  "persons  or  firms  engaged  in  manufacturing  products 
essentially  non-aeronautical  in  nature  even  though  some  part  of  their  production 
is  used  in  aviation."  In  the  Frontier  control  case,  it  was  found  that  neither  General 
Tire  nor  Aerojet  manufactures  or  engages  in  any  phase  of  aeronautics  that  has  or 
would  have  any  substantial  relationship  with  the  air  transportation  industry. 
By  reason  of  this  exclusion,  the  only  l-asis  upon  which  General  Tire  could  be 
regarded  as  a  civil  aeronautics  entcrpris,"  is  by  reason  of  its  holdings  in  Frontier, 
a  relatively  minor  part  of  its  overall  activities. 

2.  In  addition  to  prohibiting  ownership  of  financial  interest  in  a  "civil  aero- 
nautics enterprise,"  14  CFR  370.735-71  goes  on  to  provide  that  Board  member 
or  employee  shall  not  "have  a  direct  or  indirect  financial  interest  that  conflicts 
substantiallv,  or  appears  to  conflict  substantially,  with  his  Government  duties 
and  responsibilities."  Also,  section  370.735-72{a)(i)  specifies  that  each  Board 
member  and  employee  "shall  at  all  times  avoid  acquiring  a  financial  interest 
that  could  result,  or  taking  an  action  which  would  result,  in  a  violation  (jf  the 
conflict-of-interest  provisions  of  section  208  of  Title  18,  United  States  Code." 
I  do  not  attempt  to  address  the  ramifications  of  these  rules  and  the  conflict-of- 
interest  provisions  of  18  U.S.C.  208. 

(For  Richard  Littell. ) 


exhibit  d 

Civil  Aeronautics  Board 

October  15,  1973. 
To:  Mr.  O'Melia. 
Memorandum  from:  R.  Littell. 

The  Justice  Department  called  me  last  week,  and  the  attached  letter  is  the 
result. 

As  you  wiU  note,  the  Justice  Department  found  that  your  wife's  ownership  of 
General  Tire  stock  will  not  violate  the  conflict-of-interest  statute.  The  Justice 
Department  also  confirmed  my  written  opinion  that  General  Tire  is  not  a  "civil 
aeronautics  enterprise." 

Richard  Littell. 

Department  or  Justice, 
Washington,  D.C.,  October  12,  1973. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce,  U.S.  Senate, 
Washington,  D.C. 

Dear  Senator:  This  is  in  response  to  your  letter  of  October  2,  1973,  to  the 
Attorney  General,  in  which  you  request  the  Department  of  Justice  to  review 
from  the  standpoint  of  conflict  of  interest  or  the  appearance  thereof  the  financial 

2  Information  on  General  Tire  is  as  of  November  30, 1972,  and  for  Frontier  as  of  December  31, 1972,  from 
Moody's  Transportat'on. 

3  If  the  terra  "civil  aeronautics  enterprise"  were  equated  witii  "pii?se  of  aeronautics,  General  Tire 
would  be  such  an  enterprise.  The  Board,  in  approving  control  of  Frontier  by  General  Tire  through  RKO 
General,  has  held  that  General  Tire,  as  well  as  its  subsidiary  Aerojet,  are  persons  engaged  in  a  phase  of 
aeronautics.  Frontier  Airlines,  Acquisition  by  RKO  General.  41  C.A.B.  49S  (1964). 
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interests  held  bv  Mr.  Richard  J.  0'Mcli:i  and  Mrs.  O'Melia  in  connection  with 
Mr.  O'Melia's  nomination  as  a  member  of  the  Civil  Aeronautics  Board. 

There  is  attached  to  your  letter  a  copy  of  a  letter  from  Mr.  O'Melia  to  you 
dated  September  10,  1973,  which  includes  a  Joint  financial  statement  for  Mrs. 
O'Melia  and  himself,  and  a  supplemental  letter  from  Mr.  O'Melia  of  September  20, 
1973.  .  ^       ,^ 

From  the  materials  submitted  for  our  consideration,  it  appears  that  Mrs. 
O'Meha  owns,  among  o^hcr  securities,  16,228  shares  of  General  Tire  and  Rubber 
Company  (General  Tire),  which,  valued  at  $20  per  share,  amount  to  $324,560. 
Mrs.  O'Melia  inherited  these  securities  from  her  father  over  30  years  ago. 

A  memorandum  of  August  29,  1973,  attached  to  your  letter,  on  the  subject 
"Basis  for  figures  given  in  O'IMeha  memorandum  of  August  20,  1973,"  elaborates 
on  the  significance  to  be  given  Mt:^.  O'MeUa's  holdings,  as  follows:  As  of  Novem- 
ber 30,  1972,  there  were  20,6.55,233  shares  outstanding  of  General  Tire  common 
stock.  A  10,000  share  block  represents  0.0004841  of  that  total,  or  approximately 
one-twentieth  of  one  percent.  (On  that  basis,  a  16,000  share  block  would  repre- 
sent about  one-tenth  of  one  percent.)  General  Tire  owns  all  of  the  capital  stock 
of  RKO-General.  As  reflected  by  the  part  of  this  memorandum  shown  in  the 
footnote  below,*  the  investment  'in  Frontier  by  RKO-General  is  a  quite  minor 
part  of  the  overall  total  assets  of  General  Tire — stated  to  be  about  2  percent  of 
General  Tire's  assets;  Frontier  Airlines  has  no  current  earnings;  and  "RKO  does 
not  take  any  actual  income  from  Frontier  since  Frontier  has  not  declared  any 
dividends  in  six  year^." 

As  indicated  in  Mr.  O'Melia's  letters  to  you  of  September  10  and  20, 
Mrs.  O'Meha  has  agreed  to  deposit  her  General  Tire  shares  in  a  "bhnd"  trust 
under  which  she  will  continue  to  receive  dividends  from  the  trust  but  will  re- 
linquish all  control  over  the  deposited  stock.  In  addition,  she  has  agreed  to  donate 
to  a  "non-private  charity,"  any  portion  of  the  General  Tire  dividend  directly 
realized  as  a  result  of  a  dividend  being  paid  by  Frontier  Airlines  to  RKO-General. 
This  voting  trust  would  remain  in  full  force  during  the  period  that  Mr.  O'Melia 
serves  as  a  board  member. 

The  question  is  whether  Mrs.  O'Melia's  ownership  of  16,228  shares  in  General 
Tiro,  while  Mr.  O'Melia  is  a  board  member,  could  reasonably  involve  a  conflict 
of  interest  under  18  U.S.C.  208(a)  or  an  appearance  of  conflict.  We  do  not  believe 
so. 

18  U.S.C.  §  208(a),  so  far  as  its  provisions  are  relevant  here,  requires  an  officer 
or  employee  of  the  executive  branch  to  refrain  from  participating  in  any  particular 
governmental  matter  in  which,  to  his  knowledge,  he,  his  spouse,  or  minor  child 
has  a  financial  interest.  Violation  of  this  prohibition  carries  a  criminal  sanction. 
Here,  Mrs.  O'Melia  has  offered  to  place  her  General  Tire  securities  in  a  "blind" 
trust,  relinquishing  "any  exercise  of  control  over  the  deposited  stock."  The 
trustees  would  have  the"  unfettered  right  to  dispose  of  the  General  Tire  stocks 
and  buy  other  securities  in  their  place.  The  view  has  been  expressed  by  a  leading 
authoritv  on  the  conflict  of  interest  law  that  the  requirement  of  "knowledge  for 
prosecution  under  section  208  *  *  *  lends  statutory  sanction  to  the  'blind' 
trust  procedures  established  for  President  Eisenhower  and  others  to  shield  them 
from  conflict  of  interest  problems  *  *  *."  Perkins,  The  New  Federal  Conflict 
of  Interest  Law,  76  Harv.  L.  Rev.  1113,  1134  (1964). 

Apart  from  that,  we  do  not  believe  that  Mr.  O'Melia's  participation  as  a  board 
member  in  a  matter  presumably  involving  Frontier  would  be  barred  by  18  U.S.C. 
208(a)  because  his  wife  has  a  financial  interest  in  General  Tire,  which  owns  all 
the  stock  of  RKO-General,  which,  in  turn,  owns  approximately  50  percent  of 
Frontier  (depending  on  whether  or  not  RKO-General  assumes  full  conversion 
of  Frontier's  Special  Preference  Stock). 

It  should  be  borne  in  mind  that  section  208  is  a  criminal  statute  and  therefore 
to  be  strictly  construed.  It  may  be  doubted  that  in  enacting  section  208,  Congress 
intended  to  reach  a  highly  remote  and  indirect  financial  interest  such  as 
Mrs.  O'Melia  may  have  in  Frontier  by  virtue  of  her  stock  interest  in  General 

*"3.  As  of  Nov.  30,  1972,  Frontier  had  4,607,068  shares  of  common  stock  and  440,882  shares 'of  convertible 
special  preference  stock  outstanding,  of  which  RKO-General  owned  46  and  88  percent  respectively,  con- 
stitutins  a  57  percent  ownership  assuminc  full  conversion  of  the  special  preference  stock. 

"4  RKO-General  carries  Hs  investment  in  Frontier  Airline<^  on  its  books  as  a  noncurrent  asset.  As  of 
Nov.  30  1972,  the  Frontier  investment  was  entered  as  $19,807,000,000:  that  sum  constitutes  0.12382,  or  12.4 
percent,'of  RKO's  total  assets  of  that  date,  $159,969,000,000. 

"And  $19,807,000,000  is  0.01956  of  General  Tire's  total  assets  of  $1,012,791. 

"5.  ...  In  its  income  account  RKO  carries  its  equity  in  the  net  income  or  loss  of  Frontier.  Its  equity  m 
the  net  income  for  the  vear  ended  Nov.  30. 1972,  was  $3,136,000,000  which  represents  le.ss  than  0.36042  of  RKO's 
net  income  of  $8,701,000,000,  and  0.04244  of  General  Tire's  net  income  of  $73,899,000,000.  With  20,000,000  shares 
outstanding,  that  represents  about  16  cents  per  share." 
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Tire,  and,  in  turn,  General  Tire's  interest  in  RKO- General,  and  ultimately  the 
latter's  interest  in  Frontier.  This  would  be  stretching  the  term  "financial  interest" 
under  section  208(a)  to  the  breaking  point.  Moreover,  under  the  blind  trust 
arrangement  as  a  practical  matter  she  will  have  no  financial  interest  in  Frontier 
during  the  period  that  Mr.  O'Melia  serves  as  a  board  member.  For  these  reasons, 
we  see  no  problem  in  Mr.  O'Melia's  appointment  on  conflict  of  interest  grounds. 
Nor  do  we  believe  that  there  is  any  problem  of  an  appearance  of  a  conflict  of 
interest. 

Another  question  presented  here  arises  out  of  section  201(b)  of  the  Federal 
Aviation  Act  (49  U.S.C.  1321(b)),  which  provides  that  "no  member  of  the  Board 
shall  have  any  pecuniarj^  interest  in  or  own  any  stock  in  or  bonds  of  any  civil 
aeronautics  enterprise."  (Emphasis  added.)  The  Board's  regulations  contain  a 
similar  prohibition  which  extends  to  their  immediate  families.  14  CFR  370.735- 
71(a).  The  General  Counsel  of  the  CAB  has  submitted  an  opinion  which  concludes 
that  General  Tire  and  Rubber  Company  is  not  a  "civil  aeronautics  enterprise" 
within  the  meaning  of  that  term.  We  perceive  no  reason  to  differ  with  his 
conclusion. 

None  of  the  remaining  financial  interests  appears  to  raise  any  conflict  of  interest 
problem. 

Sincerelj', 

Robert  G.  Dixon,  Jr., 
Assistant  Attorney  General, 

Office  of  Legal  Counsel. 

Exhibit  E 

U.S.  Civil  Service  Commission, 

Washington,  D.C.,  July  26,  1974. 
Hon.  Richard  J.  O'Melia, 
Member,  Civil  Aeronautics  Board, 
Washington,  D.C. 

Dear  Mr.  O'Melia:  This  is  to  remind  you  of  the  annual  review  of  outside  em- 
ployment and  financial  interests  required  of  Presidential  appointees  designated  in 
section  401  of  Executive  Order  11222  which  prescribes  standards  of  ethical  conduct 
for  Government  officers  and  employees. 

A  supplementary  statement  is  required  to  report  as  of  June  30,  1974,  any  changes 
in,  or  additions  to,  the  latest  statement  filed.  Copies  of  the  reporting  format  are 
enclosed  for  your  convenience.  If  there  are  no  changes  or  additions  to  report,  a 
statement  to  that  effect  will  suffice. 

In  reviewing  your  previous  statement  I  have  given  particular  attention  to  the 
various  materials  you  submitted  pertaining  to  the  ownership  of  shares  in  General 
Tire  by  Mrs.  O'Melia,  and  I  concur  in  the  opinion  expressed  in  Assistant  Attorney 
General  Dixon's  letter  of  October  12,  1973,  to  Senator  Magnuson,  that  these 
shares  do  not  involve  a  conflict  of  interest  under  18  U.S.C.  208(a). 

I  do  wish  to  point  out,  however,  that  I  do  not  believe  that  it  is  proper  to  charac- 
terize the  Voting  Trust  Agreement  between  Mrs.  O'Melia  and  Messrs.  Clancey 
and  O'Neil  as  a  "blind  trust",  at  least  so  far  as  that  term  is  used  in  relation  to 
conflict-of-interest  matters. 

The  purpose  of  a  blind  trust  is  to  insulate  the  settlor,  or  in  your  case  the  settlor's 
husband,  from  any  knowledge  of  the  specific  financial  interests  which  are  held  in 
trust  for  his  benefit.  To  achieve  this  purpose  it  is  in  my  view  essential  that  any 
blind  trust  arrangement  provide  (1)  for  appointment  of  an  independent  trustee, 

(2)  that  the  trust  instrument  contain  a  direction  that  the  trustee  shall  not  at  any 
time  disclose  to  the  settlor  in  any  way  what  interests  are  held  in  the  trust,  and 

(3)  that  in  the  event  any  interests  conveyed  to  the  trustee  upon  establishment  of 
the  trust  create  a  conflict  of  interest,  a  direction  in  the  trust  instrument  that  these 
interests  be  sold  within  a  reasonable  time  and  the  proceeds  either  be  retained  in 
cash  or  reinvested  in  interests  of  which  the  settlor  has  no  knowledge.  During  the 
reasonable  period  of  time  permitted  for  divestiture  of  the  interest,  if  a  particular 
matter  concerning  that  interest  should  come  before  the  settlor  in  the  performance 
of  his  Government  responsibilities,  he  must  either  disqualify  himself  from  that 
matter  or  obtain  an  appropriate  exemption  as  provided  in  IS  U.S.C.  208(b). 

I  believe  this  view  of  what  constitutes  a  blind  trust  is  consistent  with  that 
expressed  by  Assistant  Attorney  General  Dixon  on  page  3  of  his  letter  where  he 
states: 

"18  U.S.C.  §  208(a'%  so  far  as  its  provisions  are  relevant  here,  requires  an 
officer  or  employee  of  the  executive  branch  to  refrain  from  participating  in 
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any  particular  governmental  matter  in  which,  to  his  knowledge,  he,  his  spouse, 

or  "minor  child  has  a  linancial  interest.  .  .  .  Here,  Mrs.  O'Melia  has  offered 

to  place  her  General  Tire  securities  in  a  'l)lind'  trust,  relinquishmg  'any 

exercise  or  control  over  the  deposited  stock.'    The  tnistees  would  have  the 

-unjeltered  right  to  dispose  of  the  General  Tire  stocks  and  buy  other  secxirities 

in  their  place."  (Second  emphasis  mine.) 

The  Seventh  provision  of  Mrs.  O'Melia's  Voting  Trust  Agreement  specifically 

precludes  anv  sale  of  the  General  Tire  stock  by  the  trustee.  And,  of  course,  y-ou 

still  have  knowledge  that  your  wife  has  a  financial  interest  in   General  Tire. 

Accordinglv,  I  do  not  view  the  Voting  Trust  Agreement  as  a  blind  trust. 

This  is  not  to  sav  that  you  need  make  any  additional  arrangements  concemmg 
your  financial  affairs.  As  the  Assistant  Attorney  General  pointed  out,  even  apart 
from  the  execution  of  a  blind  trust  "we  do  not  believe  that  Mr.  O'Melia's  partici- 
pation as  a  board  member  in  a  matter  presumably  involving  Frontier  would  be 
barred  by  18  U.S.C.  208(a)  because  his  wife  has  a  financial  interest  in  General 
Tire  .  .  .  ."  Further,  I  view  the  Sixth  provision  of  the  Voting  Trust  Agreement 
which  provides  that  certain  dividends  realized  from  Frontier  will  be  donated  to 
charity,  together  with  vour  complete  disclosure  of  this  matter  to  the  Senate 
Committee  on  Commerce,  as  vitiating  possible  appearances  of  a  conflict  of 
interest  with  regard  to  the  General  Tire  stock. 

Please  be  assured  that  if  at  any  time  you  find  yourself  in  doubt  as  to  whether  a 
particular  matter  mav  cause  the  appearance  of  conflict,  this  office  stands  ready  to 
advise  you  so  that  a  suitable  adjustment,  such  as  that  which  you  have  made 
concerning  the  General  Tire  stock,  can  be  arranged. 

Sincerely  vours.  . 

Robert  E.  Hampton,  Chairman. 

Enclosure. 

Voting  Trust  Agreement 

exhibit  f 

This  Agreement,  formulated  on  30  August  1973  and  executed  on  September  11, 
1973,  between  Annetta  Jane  O'Melia,  hereinafter  referred  to  as  Stockholder,  party 
of  the  first  part,  and  Joseph  Patrick  Clancy  and  Roderick  John  O'Neil,  hereinafter 
referred  to  as  TTrustees,  parties  of  the  second  part. 

WHEREAS,  the  Stockholder,  as  sole  owner  of  16,228  shares  of  Common  Stock 
of  the  General  Tire  &  Rubber  Company,  deems  it  for  the  best  interests  of  herself 
and  her  husband,  Richard  J.  O'MeUa,  to  enter  into  this  Agreement,  it  is  mutually 
agreed  as  follows : 

First,  stockholder  elects  to  become  a  party  to  this  Agreement  by  signing  this 
Agreement  and  by  depositing  with  the  Trustees  the  certificate  or  certificates  for 
her  common  stock,  hereinbefore  described,  together  with  proper  instruments, 
duly  executed,  for  the  transfer  thereof  and  Trustees  will  dehver  to  Stockholder 
a  proper  and  duly  executed  receipt  for  said  certificate  or  certificates. 

Second,  shares  of  stock  of  the  above  mentioned  corporation,  certificates  for 
which  shall  be  deposited  hereunder  with  the  Trustees,  shall  be  vested  in  the 
Trustees  and  shall  be  transferred  into  the  names  of  the  Trustees  so  designated 
upon  the  books  of  the  said  corporation.  The  Trustee  shall,  as  to  all  stock  so  held 
hy  them,  possess  and  be  entitled  to  exercise  all  rights  of  stockholders  of  every 
kind,  including  but  not  limited  to  the  right  to  vote  and  take  part  in,  or  consent  to, 
any  corporate  or  stockholder  action.  The  Stockholder  shall  not  have  any  right 
with  respect  to  any  stock  held  by  the  Trustees,  to  vote,  or  take  part  in  or  consent 
to,  any  corporate  or  stockholders'  action  of  the  Corporation  for  the  duration  of 
this  Agreement. 

Third,  the  trustees  will  vote  on  all  matters  which  may  come  before  them  at  any 
stockholders'  meeting  and  will  exercise  their  best  judgment  in  exercising  the  powers 
given  to  them  by  this  Agreement.  The  Trustees  may  vote  in  person  or  by  such 
person  or  persons  as  they  shall  select  as  their  proxy. 

Fourth,  the  Trustees  s'hall  be  entitled  to  be  reasonably  compensated  for  their 
services  and  expenses  at  the  normal  or  prevailing  rate  charged  for  such  services 
in  Montgomery  County,  Maryland. 

Fifth,  either  of  the  Trustees  may  at  any  time  resign,  by  delivering  to  the  other 
Trustee  and  the  Stockholder  his  resignation  in  writing.  In  every  case  of  death, 
resignation  or  disability,  the  vacancy  so  occurring  shall  be  filled  by  the  appoint- 
ment of  a  successor  by  the  Stockholder  or  her  executor.  Such  successor  shall, 
from  the  time  of  such  appointment,  be  deemed  a  Trustee  and  have  all  the  title, 
rights  and  powers  of  a  Trustee  under  this  Agreement. 
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Sixth,  upon  execution  of  this  Agreement  bj'  Stockholder,  she  does  not  surrender 
her  right  to  receive  dividends,  whether  cash  or  stock,  collected  by  the  Trustees 
and  in  fact  Stockholder  is  entitled  to  receive  any  such  dividends  except  as  herein- 
after provided.  Stockholder  agrees  to  donate,  to  a  non-private  charity,  all  portions 
of  Corporate  dividends  which  are  directlj^  realized  as  a  result  of  a  dividend, 
whether  cash  or  stock,  being  paid  by  Frontier  Airlines  to  RKO  General,  a  one 
hundred  percent  (100%)  owned  subsidiary  of  the  General  Tire  &  Rubber 
Company. 

Seventh,    during  the   continuance   of   this    Agreement,   the   Stockholder   and 
Trustees  agree  that   the  stock  subject  to  this    Agreement   will    not    be    sold. 
Eighth,  a  copy  of  this  Agreement  shall  be  filed  by  the  Trustees  in  the  principal 
office  of  the  General  Tire  &  Rubber  Company  located  in  Akron.  Ohio. 

Ninth,  this  Agreement  shall  not  terminate  while  Stockholder's  husband, 
Richard  J.  O'Melia,  serves  as  a  member  of  the  Civil  Aeronautics  Board  and  upon 
his  termination  in  said  capacity  the  Agreement  shall  end  and  the  securities  and 
any  additions  shall  revert  back  to  the  Stockholder. 

In  witness  whereof,  the  several  parties  hereto  have  executed  this  Agreement. 

JosKPH  Patrick  Clancy, 
Roderick  John   O'Neil. 

Trustees. 
Annetta  Jane  O'Melia, 

Stockholder. 

exhibit  g 

Amendment  of  Voting  Trust  Agreement 

Whereas,  Annetta  Jane  O'Melia,  Stockholder,  and  Joseph  Patrick  Clancy  and 
Roderick  John  O'Neil,  Trustees,  under  a  certain  Voting  Trust  Agreement  duly 
executed  on  Septemljer  11,  1973,  desire  to  exercise  the  powers  reserved  in  them 
as  parties  to  said  Agreement  and  desire  to  amend  said  Voting  Trust  Agreement, 
it  is  mutually  agreed  as  follows : 

That  the  Seventh  section  of  said  Voting  Trust  Agreement  is  hereby  canceled 
and  is  of  no  further  effect.  In  lieu  of  this  canceled  provision,  the  following  section 
is  substituted  in  its  place,  to  have  the  same  force  and  effect  as  if  fully  set  forth  in 
said  Agreement  executed  on  September  11,  1973: 

"During  the  continuance  of  this  Agreement,  the  Stockholder  and  Trustees 
agree  that  the  Trustees  shall  have  absolute  discretion  as  to  the  supervision 
of  the  stock  subject  to  this  Agreement,  and  shall  have  the  right  and  power  to 
sell  such  stock  as  they  shall  so  determine,  and  further,  the  Trustees  shall 
manage  the  Trust  without  revealing  the  nature  of  anj^  of  the  transactions 
to  the  Settlor." 
In  witness  whereof,  the  several  parties  hereto  have  executed  this  Amendment. 
Date:  December  24,  1974. 

Annetta  Jane  O'Melia, 
Stockholder. 
Joseph  Patrick  Clancy, 
Roderick  John  O'Nkil. 


Trustees. 


ENCLOSURE  2 
REPORT  OF  DOCKETED  MATTERS  AS  OF  JULY  31,  1975 


To  June  30,  During         To  July  31, 

1975  July  1975 


Original  proceedings  opened 

Original  proceedings  closed 

Original  proceedings  pending. 

Proceedings  reopened 

Reopened  proceedings  closed,. 

Total 


28,001 
26,  954 

95 
97 

28,  096 
27,051 

1,047 

1,045 

384 

384 

374 

374 

10 

10 

Total  proceedings  pending _ 1,057 1,055 

Source:  Prepared  by  tiie  Docket  Section,  Office  of  the  Secretary. 
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REPORT  OF  DOCKETED  MATTERS  AS  OF  JUNE  30,  1975 


To  Mar.  31,  During  During  During        To  June  30- 

1975  April  May  June  1975 


Original  proceedings  opened 27,654  103  107  137  28,001 

Original  proceedings  closed 26,641  115  80  118  26,954 


Original  proceedings  pending- 


Proceedings  reopened 

Reopened  proceedings  closed. 


1,013    

1.047 

384   ..  - 

384 

374           

374 

10 

Total..;^^^^ 

Total  proceedings  pending 1,023 1,057 

STATUS  OF  DOCKETED  CASES 

Number  of  Number  of 

dockets,  cases, 

June  30,  1975  June  30,  1975 


Submitted  for  decision 

Assigned  for  oral  argument. 

Judge's  initial  decision  served,  cases  not  submitted. 

Cases  heard,  awaiting  judge's  decision _. 

Assigned  for  hearing 

Prehearing  conference  held,  hearing  not  assigned... 

Assigned  for  prehearing  conference 

Investigation  ordered,  not  assigned 

Total  formal  proceedings 

In  process  informally  and/or  awaiting  action 

Total 


114 

24 

8 

3 

40 

27 

26 

13 

15 

7 

32 

10 

17 

12 

62 

41 

314 

743 

1,057 

Source:  Prepared  by  the  Docket  Section,  Office  of  the  Secretary. 


58-998—75 18 
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Enclosure  3 

July  24,  1974. 
Hon.  Henry  A.  Kissinger, 
Secretary  of  State, 
Waf^hington,  D.C. 

Dear  Mr.  Secretary:  Information  reaching  the  Board  indicates  that  there  is  a 
phmned  arrangement  by  U.S.  citizens  to  provide  more  than  1,000  passenger  seats  a 
weel-c,  in  each  direction,  for  Cahfornia-Eiirope  traffic  through  the  organization  of  a 
foreign  corporation  set  up  to  conduct  cut-rate  scheduled  international  air  services 
ostensibly  between  Tijuana  and  Luxembourg  over  a  route  across  the  United  States. 
However,  we  understand  that  the  arrangement  is  subject  to  restrictions  imposed  by 
Mexico  which  preclude  the  sale  of  transportation  in  Mexico  to  Mexican  nationals 
and  those  restrictions  obviouslj^  establish  that  the  purjjose  and  effect  of  the  opera- 
tion will  be  to  provide  service  between  California  and  Luxembourg  through  the 
Tijuana  airport.  In  the  Board's  view,  the  arrangement  is  a  subterfuge  which  has 
been  fashioned  in  an  attempt  to  avoid  the  prohibitions  of  the  Federal  Aviation 
Act  which  require  authority  from  the  Board  as  a  prerequisite  to  operations  to 
and  from   the   United   States. 

The  operator  of  these  services  is  to  be  Air  Europe  International,  S.A.,  which 
has  been  organized  in  Luxembourg  and  has  received  2-year  permits  from  Luxem- 
bourg and  Mexico  to  conduct  operations  between  the  two  nations.  DC-10  equip- 
ment" has  been  wet-leased  from  Laker  Airways  Limited  for  these  operations,  and 
the  British  Government  has  authorized  Laker  to  operate  the  flights.  The  geo- 
graphical aspects  of  the  proposed  operation  are  such  as  to  indicate  that  flights 
between  Tijuana  and  Mexico  ordinarily  would  be  ex])ected  to  transit  the  air 
space  over  the  United  States  with  technical  stops  in  Canada  or  the  United  States. 

Attached  is  a  copy  of  a  letter  from  the  Board  to  the  Secretary  of  Transporta- 
tion requesting  that  approval  be  withheld  by  that  agency  of  any  request  for 
transit  routes  across  the  United  States  for  the  projiosed  operations.  As  stated  in 
that  letter,  the  Board  is  of  the  view  that  a  grant  of  transit  rights  is  not  required 
pursuant  to  the  International  Air  Services  Transit  Agreement  in  that  such  opera- 
tions would  not  constitute  a  scheduled  international  air  service  in  transit  across 
the  United  States  within  the  meaning  of  the  agreement  or,  if  viewed  as  transit 
operations  which  might  fall  within  the  scope  of  the  agreement  in  a  physical  sense, 
need  not  and  should  not  be  permitted  since  they  would  not  comply  with  the 
laws  of  the  United  States. 

A  copy  of  this  letter  is  being  forwarded  to  the  Secretary  of  Transportation  and 
also  to  the  Administrator  of  the  Federal  Aviation  Administration. 
Sincerely, 

Whitney  Gillilland, 

Acting  Chairman. 

Enclosure. 

Enclosure  4 

July  24,  1974. 
Hon.  Claude  S.  Brineoar, 
Secretary  of  Transportation, 
Washington,  D.C. 

Dear  Mr.  Secretary:  Information  reaching  the  Board  indicates  that  certain 
L'.S.  citizens  are  proposing  to  provide  more  than  1,000  passenger  seats  a  week, 
in  each  direction,  for  California-Europe  traffic  under  the  auspices  of  a  Luxem- 
bourg corporation  set  up  to  conduct  cut-rate  scheduled  international  air  service 
by  flights  between  Tijuana  and  Luxembourg  over  a  route  across  the  United 
States  utilizing  DC-10  aircraft  wet-leased  from  a  British  air  carrier. 

As  discussed  below,  the  Board  considers  that  (1)  these  plans  constitute  an 
attempt  to  avoid  the  requirements  of  the  Federal  Aviation  Act  and  that  their 
implementation  would  violate  that  Act;  (2)  the  operation  goes  beyond  the  scope 
of  rights  granted  by  the  International  Air  Services  Transit  Agreement  and 
Section  .37."). 4.5  of  the  Board's  Special  Regulations;  and  (3)  withholding  approval 
of  the  routes  by  which  wet-leased  aircraft  would  transit  the  L'nited  States  would 
produce  an  immediate  and  effective  termination  of  the  scheme  before  actual 
operations  could  begin.  Accordingly,  the  Board  requests  that  the  Department  of 
Transportation  withhold  approval  of  the  proposed  routes  across  the  United  States 
upon  receipt  of  any  application  therefor  under  Section  375.45  of  the  Board's 
regulations. 

The  articles  of  incorporation  of  Air  Europe  International,  S.A.  reveals  its 
incorporation  in  Luxembourg  January  17,  1973  for  the  purpose  of  air  tr;.nsport 
of  persons,  baggage,  freight  and  mail,  with  an  initial  capitalization  of  250,000 
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LF  (S6,500)  represented  by  2,500  shares.  Erman  Prssis  of  Los  Angeles,  California 
received  2,440  shares,  the'  remaining  60  shares  being  equally  distributed  to  six 
residents  of  Luxembourg.  Following  its  organization,  the  capital  stock  was 
increased  to  250,000,000  LF,  represented  by  2,500,000  shares.  The  initial  Board 
of    Directors    consisted    of    Fessis,    four    other    Americans,    and    a    re>^ident    of 

Luxembourg.  ^  ,  ,    ,t.   •  .        rm  i. 

Bv  authorization  dated  April  26,  1974  from  Luxembourg's  Mmistry  of  Transport 
and 'permit  dated  April  9,  1974  from  Mexico's  Department  of  Communications 
and  Transport,  Air  Europe  is  authorized  to  operate  three  scheduled  weekly  flights 
(in  each  direction)  between  Tijuana  and  Luxembourg.  The  former  forbids  the 
use  of  aircraft  belonging  to  a  Luxembourg  corporation  as  well  as  the  use  of  the 
Luxembourg  flag.  Both  authorizations  contemplate  the  use  of  DC-8  or  similar 
equipment  under  wet  or  dry  lease,  and  both  provide  that  prior  to  the  expiration 
of  their  terms  on  May  15,  1976,  Air  Europe  must  sul^mit  proof  that  it  has  begun 
neo-otiations  to  operate  with  its  own  equipment  and  crews.  Moreover,  we  are 
advised  that  Air  Europe  is  subject  to  restrictions  against  the  sale  of  transportation 
in  iMexico  to  Mexian  nationals.  Thus,  the  operations  are  for  the  purpose  of 
providing  air  transportation  to  and  from  the  United  States. 

Instrument  No.  59/1974,  recently  issued  by  the  Civil  Aviation  Authority  of  the 
United  Kingdom,  authorizes  Laker  Airways  Limited,  a  British  corporation, 
to  operate  a  series  of  flights  between  Luxembourg  and  Tijuana  during  the  period 
August  1,  1974  to  January  1,  1975  for  the  purpose  of  providing  air  transport 
services  pursuant  to  contracts  entered  into  by  Air  Europe.  Advertisements  in 
West  Coast  pubUcations  indicate  operations  with  DC- 10  equipment,  using  a 
single  class,  345  seat  configuration.  Laker  Airways  has  purchased  and  taken 
deUvery  of  such  equipment. 

The  coast  advertisements  also  propose  summer  fares  at  $299  one-way,  ^oS'J 
roundtrip,  $469  for  a  14-45  day  excursion  and  $439  for  a  7-45  day  group  rate 
excursion,  with  reductions  in  the  shoulder  season  (e.g.  $275  one-way)  and  greater 
reductions  in  the  winter  season  (e.g.  $250  one-way). 

A  toll-free  telephone  number  (800-522-1515)  identifies  itself  as  "Office  of  Air 
Europe  San  Diego,"  and  refers  inquirers  to  Flight  Marketing  Corporation, 
Los  Angeles.  The  latter  was  incorporated  in  May  1974  following  grants  by 
Mexico  and  Luxembourg  of  authorizations  for  Air  Europe  to  operate.  Flight 
Marketing  is  general  sales  agent  for  Air  Europe  and  is  headed  by  Barry  B.  Pessis, 
son  of  Erman  Pessis.  Euroflights,  Whittier,  California,  is  given  as  another  general 
sales   agent  in   the   advertisements  of   Air  Europe   International. 

Flight  patterns  have  not  been  indicated  other  than  possible  fuel  stops  in  Bangor, 
Maine  on  the  eastbound  segment  and  in  Canada  on  the  westbound  segment. 
However,  the  circuitry  of  air  routes  outside  the  territory  of  the  United  States 
between  Tijuana  and  Luxembourg  is  such  as  to  indicate  that  the  flights  ordinarily 
would  be  expected  to  transit  the  air  space  over  the  United  States. 

The  Board  is  of  the  view  that  the  transit  operations  across  the  United  States 
would  not  represent  a  right  properly  exercisable  by  either  Air  Europe  or  Laker 
Airways  under  the  International  Air  Service  Transit  Agreement.  In  light  of  the 
restrictions  on  the  sale  of  tickets  to  Mexicans  in  Mexico,  it  is  plain,  that  the  oper- 
ation is  an  attempt  to  provide  foreign  air  transportation  between  California  and 
■Luxembourg  by  service  through  the  Tijuana  airport.  Moreover,  the  oi^eration 
falls  squarely  within  the  Section  101(21)  definition  of  "foreign  air  transportation 
as  "the  carriage  Vjy  aircraft  .  .  .  as  a  common  carrier  for  compensation  or  hire  ... 
in  commerce  between  ...  a  place  in  the  United  States  and  any  place  outside 
thereof,  whether  such  commerce  moves  wholly  by  aircraft  or  partly  by  aircraft 
.and  partly  by  other  forms  of  transportation."  Since  the  operation  is  in  effect  a 
California-Luxembourg  service,  a  foreign  air  carrier  permit  is  required  pursuant  to 
Section  402  of  the  Federal  Aviation  Act  and,  of  course,  no  such  authorization  has 
been  obtained.  .      . 

It  mav  be  anticipated  that  Air  Europe  or  Laker  -will  seek  transit  rights  across 
the  United  States  pursuant  to  Section  375.45  of  the  Board's  Special  Regulations. 
That  authorization,  however,  is  applicable  only  with  respect  to  scheduled  inter- 
national air  service  in  transit  across  the  United  States  pursuant  to  the  Inter- 
national Air  Services  Transit  Agreement.  Since  the  operation  is  an  air  transpor- 
tation service,  rather  than  a  transit  operation,  it  does  not  constitute  a  right 
authorized  under  the  Transit  Agreement  or  Section  375.45  of  the  regulations. 
Indeed,  since  air  transportation  operations  are  prohibited  in  the  absence  of  an 
appropriate  Section  402  authorization  from  the  Board,  the  operation  would  fail 
"to  comply  with  the  laws  of  the  State  over  which  it  operates  .  .  .,"  and  transit 
rights  could,  in  any  event,  be  withheld  by  the  United  States  pursuant  to  Section  5 
of  Article  I  of  the  International  Air  Services  Transit  Agreement. 
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•  It  may  be  noted  that  Section  375. 4o  of  the  regulations  requires  that  the  operator, 
"before  commencing  operations,  obtain  the  approval  of  the  Administratf)r  for 
the  route  or  routes  jiroposed  to  be  followed  ..."  It  ap]5ears,  therefore,  that  the 
Administrator  may,  by  withholding  such  approval,  effectively  jareclude  the 
commencement  of  the  proposed  o])eration.  ^loreover,  it  appears  that  this  may  be 
the  only  effective  means  to  preclude  commencement  of  the  operation  without 
lal)orious,   drawn-out  adjudiciary  jjroceedings. 

The  Board  considers  that  inauguration  of  the  proposed  operation  would  be 
very  serious.  First,  it  would  inject  into  the  North  Atlantic  situation,  already 
troui)led  with  fare,  cajjacity,  and  fuel  proljlems,  the  unwelcome  stimulus  of  an 
additional  cutrate,  non-IATA  scheduled  air  carrier.  But  perhaps  even  more 
detrimental  is  the  fact  that  if  this  patent  subterfuge  were  to  succeed,  it  would 
become  a  precedent  for  similar  air  transjjortation  operations  by  other  countries 
and  other  carriers  from  ])oints  on  the  U.S.  border.  A  multiplicity  of  such  oprra- 
tit)ns  could  seriously  undermine  the  lATA  rate  .structm-e  and  the  system  tif  bi- 
lateral exchange  of  route  rights.  Needless  to  say,  the  i^resent  iinancial  posture 
of  the  U.S.  transatlantic  carriers  is  such  that  they  can  ill-afford  such  traffic 
diversion  pending  attempts  at  other  less  direct  means  of  terminating  the  oper- 
ation. 

The  Board,  therefore,  urgently  requests  that  the  Dej^artment  of  Transportation 
withhold  approval  of  any  transit  routes  sought  by  Air  Europe  or  Laker  under 
Section  37.>.4.i  of  the  regulations  in  connection  with  the  foregoing  ojjeration. 
We  would  anticipate  that  the  Dei)artment  would,  in  connection  with  such  denial, 
inform  the  applicants  that  the  Board  has  advised  that  it  considers  the  operations 
to  be  in  air  trans])ortation  for  which  authority  under  Section  402  of  the  Act  is 
required,  and  accordingly,  since  transit  rights  for  an  air  transportation  operation 
are  not  granted  by  the  International  Air  Services  Transit  Agreement,  Section 
375. 4.J  of  the  Board's  Special  Regulations  does  not  authorize  or  permit  transit 
overflights  in  connection  with  the  ojDeration. 

Coordination  l^etween  the  Dejiartment  of  Transportation,  the  Board  and  the 
Department  of  State  will  enable  the  last  to  utilize  diplomatic  channels  in  advising 
the  Governments  of  Luxembourg  and  Mexico  of  the  situation  and  of  develop- 
ments as.  they  may  occur. 

To  that  end,  a  copy  of  this  letter  is  being  sent  to  the  Secretary  of  State.  A  copy 
is  also  being  sent  to  the  Administrator  of  the  Federal  Aviation  Administration  to 
emphasize  the  Board's  desire  for  alert  surveillance  of  the  air  o])erations  of  Air 
Europe  and  Laker  Airways  over  the  United  States  on  this  Tijuana-Luxembourg 
route. 

Sincerely, 

Whitney  Gillill.\nd, 

Acting  Chairman. 

Enclosure  5 

September  6,  1974. 
Robert  M.  Beckman,  Esq., 
Washington,  D.C. 

Dear  Mr.  Beckman:  We  are  in  receipt  of  your  letter  seeking  the  answers    t© 
two  questions  regarding  the  proposed  service  to  Air  Europe  International. 
The  answers  are  as  follows: 

1.  The  Office  of  Information  has  received  no  written  reports  or  memoranda 
of  responses  by  a  Board  employee  to  ])ress  inquiries  relating  to  Air  Euro]3e. 

2.  The  Office  of  Information  has  received  no  oral  reports  of  resi^onses  by  a 
Board  emploj^ee  to  press  inquiries.  The  Office  itself  has  received  about  eight  oral 
inquiries  from  the  press  which  to  the  l)est  of  my  recollection  were  made  during 
the  week  preceding  the  proposed  inauguration  of  service  (Septeml)er  2,  1974). 
Two  were  personal  requests  in  my  office,  the  rest  l)y  tele]Dhone,  primarily  from 
news  representatives  of  press  facilities  in  Southern  California.  In  each  instance 
thej''  were  informed  that  we  were  not  aware  of  any  ]:)ending  CAB  action  against 
Air  Euro])e,  and  that  the  Board  had  issued  no  ruling  in  this  matter.  We  further 
stated  that  the  Office  of  the  General  Coimsel  was  examining  the  matter,  but  hiid 
issued  no  comments.  Either  I,  or  Wallace  C.  Stefany  of  mj'  office,  responded  to 
these  inquiries. 

Sincerely, 

James  O.  Hughes, 
Director,  Office  of  Information. 
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Enclosure  6 

Unitkd  Statks  of  America  Civil  Aeronautics  Board,  Washingtox,   D.C. 

(Special  Regulations;  Docket  27145,  dated:  November  1,  1974) 

PART   375— NAVIGATION   OF   FOREICxN   CIVIL   AIRCRAFT   WITHIN 
Tiri':  UNITED  STATES 

Transit  Flights:  Scheduled  International  Air  Servick   Operations 

notice  of  proposed  rulemaking 

Notice  is  lierel)V  given  that  the  Civil  Aeronautics  Board  jjrojjoses  to  amend 
P;ut  ;!75  of  its  Special  Hcsulations  (14  CFR  375)  so  as  to  revise  the  provisions  of 
section  375.45  therei)f  wliich  relate  to  authority  for  the  navigation  of  foreign 
civil  aircraft  in  scheduled  international  air  service  in  transit  over  the  United 
States.  The  ])rincipal  features  of  the  jjroposed  amendment  are  explained  in  the 
attached  Explanatorv  Statement  and  the  ])ro])osed  amendment  is  set  forth  in  the 
Pri>posed  Rule.  The  amendment  is  proposed  under  the  authority  of  section  204(a) 
and  1108(b)  of  the  Federal  Aviation  Act  of  1958,  as  amended,  72  Stat.  743,  798, 
49  U.S.C.  1324,  1508. 

Interested  persons  nui.v  participate  in  the  proposed  rulemakmg  through  sub- 
mission of  twelve  (12)  copies  of  written  data,  views  or  arguments  i^ertaining 
thereto,  addressed  to  the  Docket  Section,  Civil  Aeronautics  Board,  Washington, 
D.C.  20428.  All  relevant  material  in  communications  received  on  or  before 
December  6,  1974  and  reply  comments  received  on  or  before  December  23,  1974, 
will  be  considered  before  taking  final  action  on  the  proposed  rule.  Coi^ies  of  such 
communications  will  be  availal)le  for  examination  by  interested  ]K'rsons  in  the 
Docket  Section  of  the  Board,  Room  710,  Universal  Building,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  upon  receipt  thereof. 

Bv  the  Civil  Aeronautics  Board: 

Edwin  Z.  Holland,  Secretary. 

Explanatory  Statement 

Section  501  of  the  Federal  Aviation  Act  of  1958  makes  it  \mlawful  for  any 
person  to  navigate  foreign  aircraft  within  the  United  States  except  as  i^rovided 
by  Section  1108  of  the  Act.  The  "United  States"  includes  "the  overlying  air 
space  thereof  ..."  (Section  101(36))  and,  hence,  aircraft  which  transit  the 
United  States  are  subject  to  the  requirements  of  Section  1108.'  Section  1108(b) 
of  the  Act,  in  turn,  jjermits  the  navigation  of  foreign  aircraft  "only  if  such  naviga- 
tion is  authorized  bv  i)ermit,  order,  or  regulation  issued  by  the  Board  .  .  .  "  The 
Board's  authoritv  "under  Section  1108(b)  necessarily  encom]3asses  authority, 
inter  alia,  to  determine  whether  a  particular  scheduled  international  flight  pro- 
posed to  be  oijerated  with  foreign  aircraft  falls  within  the  scope  of  those  ]jermitted 
under  the  International  Air  Services  Transit  Agreement  as  scheduled  international 
air  service  in  transit  across  the  United  States.  Board  authorization  may  take  the 
form  of  a  section  402  permit,  a  permit  issued  under  Part  375  of  the  Board's  Special 
Regulations,  or  a  regulation  which  allows  the  oj^eration  without  the  necessity 
of  obtaining  a  permit  or  other  express  Board  approval. 

Sul)])art  E  of  Part  375  of  the  Board's  Special  Regulation  is  concerned  with 
operations  requiring  i)i-eflight  authorization  by  the  Board  or  the  Administrator 
of  the  Federal  Aviation  Administration.  When  the  predecessor  of  sec.  375.45 
(Secticm  190.45  of  the  Civil  Air  Regulations)  was  adopted  in  1953,  it  provided 
for  exi:)ress  Board  appro\-al  of  any  scheduled  transit  operation  of  foreign  aircraft 
over  the  United  States.  Thereafter,  the  section  was  revised  in  1954  so  as  to  elim- 
inate the  requirement  for  specific  route  apjiroval  by  the  Board.  Instead,  the 
amended  regulation  ]:)rovided  for  blanket  Board  api^roval  for  transit  flights  if 
the  necessary  approval  was  obtained  from  the  Administrator.  Such  ajjproach 
was  found  to' be  consistent  with  the  public  interest  at  that  time. 


'  Article  6  of  the  Convention  on  International  Civil  Aviation  (the  Chicago  Convention),  61  Stat.  1180, 
provides  that  no  selieduled  international  air  service  may  be  operated  over  or  into  the  territory  of  a  con- 
tracting State  except  with  the  special  permission  or  authorization  of  that  State. 
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Recent  consultations  with  the  Federal  Aviation  Administration,  however, 
indicate  that  the  Administrator  does  not  consider  that  he  should  determine 
whether  proposed  transit  operations  fall  within  the  scope  of  sec.  375.45  of  the 
Board's  Special  Regulations.  Moreover,  pending  litigation  ^  makes  clear  that  a 
s])ecific  administrative  avenue  sliould  be  provided  for  resolution  of  issues  of 
whether  particular  transit  flights  should  be  permitted,  including  issues  of  whether 
such  flights  fall  within  the  scope  of  the  International  Air  Service  Transit  Agree- 
ment, or  otherwise  should  be  authorized.* 

In  such  circumstances,  the  Board  finds  that  it  is  no  longer  in  the  public  interest 
to  grant  blanlcet  approval  by  regulation  for  transit  operations.  Accordingly,  w& 
shall  amend  the  regulation  to  provide  that  an  operator  of  foreign  civil  aircraft 
desiring  to  conduct  a  scheduled  international  air  service  (which  is  not  authorized 
by  a  Section  402  permit)  whicli  transits  the  United  States  shall  obtain  a  permit 
from  the  Board  for  the  service.  The  requirement  for  obtaining  appropriate  safety 
authority  from  the  Federal  Aviation  Administration  will  remain  unchanged. 

Proposed  Rule 

It  is  therefore  proposed  to  amend  Part  375  of  the  Board's  Special  Regulations 
(14  CFR  375)  as  follows: 

Amend  375.45  to  read  as  follows: 

§  375.45  Transit  flights;  scheduled  international  air  service  operations. 

(a)  Approval  required. — Any  carrier  operating  foreign  civil  aircraft  that  desires 
to  conduct  a  scheduled  international  air  service  in  transit  across  the  United 
States  shall,  before  commencing  operations,  obtain  (i)  a  permit  therefor  from  the 
Board  and  (ii)  the  approval  of  the  Administrator,  for  the  routes  proposed  to  be 
followed,  and  thereafter  shall  conduct  such  operations  in  accordance  with  the 
provisions  of  such  permit  and  approval.  Such  permit  may  be  issued  only  if  the 
Board  finds  that  the  proposed  o])eration  is  fully  consistent  with  the  applicable 
law  and  is  in  the  interest  of  the  public. 

(b)  Nature  of  privilege  conferred. — Air  transportation  is  not  authorized  under 
this  section,  and  the  burden  rests  upon  each  applicant  to  show  that  the  con- 
templated operation  will  not  constitute  air  transportation.  Stopovers  for  the 
convenience  or  pleasure  of  the  passengers  are  not  authorized  under  this  section 
and  stops  other  than  for  strictly  operational  reasons  shaU  not  be  made.  The 
consolidation  on  the  same  aircraft  of  an  operation  under  this  section  with  a 
service  authorized  under  section  402  of  the  Act  is  not  authorized  by  this  section. 
Any  permit  authorized  by  this  section  is  nontransferable,  and  may  be  withheld, 
revoked,  suspended,  withdrawn,  or  canceled  by  the  Board,  without  notice  or 
hearing,  if  required  by  the  public  interest. 

(c)  Applications. — Scheduled  international  air  services  in  transit  across  the 
United  States  may  not  be  undertaken  by  foreign  civil  aircraft  unless  a  permit 
authorizing  such  services  has  been  granted  by  the  Board  to  the  carrier  or  carriers 
engaged  in  such  scheduled  services.  Applications  shall  be  filed  with  the  Board, 
through  diplomatic  channels,  addressed  to  the  attention  of  the  Director,  Bureau 
of  Operating  Rights,  by  (1)  the  carrier  or  carriers  holding  themselves  out  as 
providing  the  services,  and  (2)  any  carrier  from  whom  the  aircraft  to  be  used  in 
providing  those  services  are  leased,  if  the  lease,  if  any,  together  with  any  related 
arrangements,  provides  for  the  lease  of  an  aircraft  with  crew.  > 

Each  application  shall  identify  (i)  the  applicant,  including  (A)  the  name  of 
the  country  under  whose  laws  the  applicant  is  organized  and  the  citizenship  of 
the  applicant,  (B)  the  percentage  interest  (showing  whether  record  or  beneficial 
or  both)  in  the  apj^licant  held  by  any  government  and,  in  the  aggregate,  by  the 
nationals  of  the  home  country  of  the  applicant  and  of  each  country  whose  govern- 
ment holds  any  interest  in  the  applicant,  and  (C)  the  nationality  of  each  officer 
and  director  of  the  applicant;  (ii)  the  country  or  countries  in  which  the  aircraft 
to  be  used  in  providing  the  services  are  registered;  and  (iii)  a  full  description  of 
the  operations  for  which  authority  is  desired,  indicating  type  of  operations  (mail, 
passenger,  property),  frequencj^  of  flights,  and  routing,  including  each  terminal 
and  intermediate  point  to  be  served  by  the  applicant  in  connection  with  the 
service  for  which  approval  is  sought.  Each  application  shall  also  be  accompanied 
by  such  documents  as  may  be  necessary  to  establish  that  reciprocity  for  similar 
operations  by  United  States-registered  aircraft  exists  in  the  country  of  registra- 

2  Air  Europe  Int'l.  v.  Robert  D.  Timm  et  al.,  Civil  No.  74-1400  (D.D.C.,  filed  Sept.  24,  1974). 
'In  the  usual  case,  where  the  applicant's  home  government  is  a  signatory  of  the  International  Air  Serv- 
ices Transit  Agreement,  it  is  anticipated  that  the  appropriate  approval  wnjl  be  routinely  granted. 
'  For  the  scope  of  the  terms  "lease,"  and  "lease  with  crew,"  see  14  CFR  218.1  and  218.3(b)(1). 
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tion  of  the  aircraft  and  in  the  country  of  which  the  applicant  is  a  citizen.  Appjij 
cations  shall  be  submitted  at  least  15  days  in  advance  of  the  date  of  the  .com-,, 
rnencement  of  the  proposed  f)peration.  Such  additional  information  as  may  b.e 
specitically  requested  by  the  Board  shall  \}c  furnished.  '      . 

(d)  Notwithstanding  the  provisions  of  §  375.45 (a),  if  within  30  days  after  the, 
effective  date  of  this  part  a  carrier  files  an  application  for  a  permit  to  continue  to, 
perform  existing  transit  flights  which  have  l)een  regularly  perffjrmed  bj'  sufth! 
carrier  prior  to  November  1,  1974,  such  carrier  may  contiime  to  engage  in  such 
transit  flights  until  final  decision  by  the  Board  on  such  i\p\)Vicaiion:  Provided, 
that  any  such  application  shall,  .in  addition  to  the  requirements  of  §  375.45(e), 
contain  a  statement  that  the  carrier  is  relying  upon  this  section  for  continuance  of 
j)reexisting  transit  flights,  and  shall  fully  describe  such  flights,  including  the  date 
inaugurated,  and  the  frequency  and  continuity  of  performance. 


Enclosure  7 
United  States  of  America   Civil  Aeronautics   Board   Washington,   D.C. 

(Adopted  by  the  Civil  Aeronautics  Board  at  its  office  in  Washington,  D.C.  on 
the  11th  day  of  Julj^,  1975) 

Emergency  Reservations  Practices  Invesitgation;  Docket  26253 


On  May  2,  1975,  the  United  States  Court  of  Appeals  for  the  District  of  Columl)ia 
Circuit  entered  its  decisit)n  in  Nader  v.  Allegheny  Airlines,  Inc.  (No.  73-2243), 
a  suit  arising  from  Allegheny's  failure  to  board  Mr.  Nader  on  a  flight  for  which 
he  held  a  confirmed  reservation.  In  its  decision,  the  Court  reversed  a  finding  by 
the  trial  judge  that  Allegheny  had  committed  a  common-law  fraudulent  mis- 
representation through  its  failure  to  disclose  its  overbooking  practices,  and, 
remanded  the  case  to  the  trail  court  with  instructions  to  stay  further  proceedings 
pending  a  decision  Ijy  the  Board  in  the  Emergency  Reservations  Practices  Investi- 
gation (Docket  2G253).  The  Court's  concern  in  remanding  the  case  to  the  trial 
court  was  whether  or  not  Allegheny's  failure  to  affirmatively  disclose  its  over- 
booking practices  was  an  unfair  or  deceptive  practice  within  the  meaning  of 
Section  411  of  the  Federal  Aviation  Act  of  1958,  a  question  which  the  Court 
believed  was  at  issue  in  the  Investigation.  In  order  to  facilitate  resolution  of  that 
question,  we  are  requesting  that  interested  parties  to  this  investigation  submit 
comments  directed  to  the  appropriate  course  of  action  which  the  Board  should 
now  take.  Specifically,  interested  parties  should  address  themselves  to  the  ques- 
tion of  whether  or  not  the  Section  411  issues  raised  by  the  Court  are  within  the 
scope  of  the  present  investigation,  and,  if  not,  what  action  the  Board  should 
take  as  a  result  of  the  remand.  In  addition,  assuming  that  the  Section  41 1  issues 
are  within  the  scope  of  the  proceeding,  we  look  forward  to  receipt  of  comments 
on  the  questions  of  whether  the  record  needs  to  be  re-oj^ened  to  hear  additional 
evidence,  and,  if  so,  whether  a  remand  for  further  hearings  before  an  administra- 
tive law  judge  is  necessary,  or  whether  the  issues  can  be  decided  without  further 
evidentiary  proceedings.  In  addition  to  hearing  from  parties  to  this  proceeding, 
the  Board  is  prepared  to  accept  comments  addressed  to  these  issues  from  other 
interested  persons. 

The  issues  discussed  above  relate  to  whether  air  carriers  (and,  perhaps,  foreign 
air  carriers  and  ticket  agents  as  well)  have  been  violating  Section  411  of  the  Act. 
Those  issues  are  necessarily  distinct  in  at  least  some  respects  from  questions  about 
what  futiu-e  policies  the  Board  should  adoi:)t  in  this  same  general  area.  In  this 
latter  regard,  the  Board  has  concluded  that  the  time  has  come  again  for  action 
looking  toward  ameliorating  the  ticket  oversale  problem. ^  Accordingly,  the 
Board  intends  to  institute  a  rule-making  proceeding  to  review  various  matters 
relating  to  oversales,  their  impact  on  the  traveling  public,  and  means  of  dealing 
with  these  problems;  accordingly,  it  is  ordered. 

That,  1.  Within  thirty  (30)  days  from  the  service  date  of  this  order  any  party 
to  this  proceeding  may  submit  to  the  Board  a  statement  of  views  with  respect  to. 
the  action  which  the  Board  should  take  and  the  procedures  which  it  should 


1  See,  e.g.,  ER-503  adopted  August  3,  1967. 
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follow  in  this  Investigation  as  a  result  of  the  remand  })y  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  in  Nader  v.  Allegheny  Airlines, 
Inc.,  ( No.  73-2243) ; 

2.  Within  thirty  (30)  days  from  the  service  date  of  this  order,  the  Board  will 
accept  from  other  interested  persons  single  copies  of  comments  in  letter  form 
addressed  to  the  Docket  Section,  Civil  Aeronautics  Board,  Washington,  D.C. 
20428;  and 

3.  Within  fifteen  (1"))  days  thereafter  any  party  may  file  a  consolidated  answer 
to  the  statements  and  comments  of  other  ])arties  and  interested  persons. 

This  order  will  be  published  in  the  Federal  Register. 

By  The    Civil    Aeroxaltics    Board, 
Edwin  Z.  Holland,  Secretary. 


Civil  AionoNAUTics  Board, 
Washington,  D.C,  September  2!J,  1075. 
Hon.  William  L.  Huxgatk, 

Chairman,  Suhcommiltee  on  Activities  of  Regulatory  Agencies,  Committee  on  Small 
Business,  Raybitm  House  Office  Building,  Washington,  D.C. 

Dear  ^Ir.  Chairman:  This  is  a  follow-up  to  our  letter  of  SeiJtember  12,  1975, 
which  responded  to  your  letter  of  August  0,  1*)7.^  and  which  promised  n  later 
detailed  account  of  problems  in  the  Liability  and  Claims  Rules  and  Practices  In- 
vestigation (Item  3  of  your  letter). 

The  Liability  and  Claiyns  I nvesligaliott-  was  instituted  by  Order  70-7-121  of  July 
1970.  It  constitutes  the  Board's  first  overall  examination  of  air  carrier  rules  and 
practices  with  respect  to  liability  and  claims  on  cargo.  (Earlier  informal  inter- 
carrier  and  shii)per-carrier  discussions  authorized  by  the  Board  in  1968  had  re- 
sulted in  some  liberalization  of  carrier  rules,  and  these  amendments,  incorporated 
in  four  agreements,  were  also  conditionally  approved  pendente  lite  by  Order  70-7- 
121.)  All  certificated  domestic  carriers,  Canadian  carriers,  shippers,  shipper 
organizations,  other  federal  agencies  and  some  local  government  authorities  were 
made  jjarties  or  permitted  to  intervene  in  the  proceeding.  Hearings  took  place 
over  a  six-week  period  and  the  Administrative  Law  Judge  issued  his  Initial  J>eci- 
sion,  recommending  substantial  changes  in  existing  rules  and  practices,  in  July 
1973.  Because  of  the  importance  of  the  questions  raised,  the  Board  took  review 
of  the  case  on  its  own  motion.  Oral  argument  was  held  in  October  1973,  and  the 
case  is  now  before  the  Board. 

Basically,  the  delay  in  issuing  a  decision  in  this  case  has  been  due  to  the  wide 
scope  of  the  investigation,  the  unusual  numljer  of  complicated  issues  to  be  deter- 
mined, and  changes  in  Board  membership  and  in  staff. 

As  the  Board's  first  comprehensive  review  of  carrier  rules  and  practices  in  the 
area  of  cargo  liability  and  claims,  the  Liability  and  Claims  Investigation  is  a  ground- 
breaking proceeding,  strenuously  litigated  by  the  parties.  It  involves  difficult 
questions  of  law,  some  of  them  concerning  the  power  of  the  Board,  and  detailed 
questions  of  fact  reflected  in  a  29-volume  docket.  All  this,  in  turn,  has  required 
the  Board  and  its  staff  to  spend  far  more  time  than  would  be  needed  in  the  tj-pical 
Board  proceeding  analyzing  the  relevant  economic  data  and  law. 

Apart  from  these  factors  inherent  in  the  investigation,  ])rocessing  of  the  case 
has  been  comi:)licated  by  changes  in  Board  inemt)ershiij  and  in  staff  personnel. 
Only  two  of  the  present  Board  meml)ershii)  heard  oral  arugment  in  October  1973; 
and  changes  in  staff  have  been  such  as  to  require  assignment  of  the  case  to  a  series 
of  three  attorneys,  each  of  whom  has  required  time  to  familiarize  himself  with 
the  record. 

I  can  assure  you  that  the  Liability  and  Claims  Investigation  is  inidcr  active 
consideration  and  that  decision  will  issue  at  the  earliest  possible  time. 
Sincerely,  ' 

John  E.  Robson,  Chairnuui. 

Mr.  HuNG.\TE.  The  subcommittee  will  now  be  adjourned. 
[Whereupon,  at  12:30  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  tlie  call  of  the  Chair.] 
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